












































FUELING THE WAR MACHINE 
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O Sound and continuing knowledge of every- 
day federal tax law and procedure avoids 
delays, difficulties and mistakes in federal 


tax matters — speeds trouble-free flow e- ee 
| vital funds — hastens Victory:”” a“ 


Regardless of the scope and 


variety of your federal tax prob- 
lems, there is a CCH loose leaf 
federal tax reporting Service to 
keep you constantly informed, 
always up-to-date. May we tell 
you about it? 


Write for Full Details 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 


do you require? The 


U.S. F. & G. organization 


offers almost every con 


ceivable type of bond to 


satisfy judgments and 


awards, or to guarantee 


compliance with court de 


crees. in every county 


seat in the United States 
you'll finda U.S. F.&G 
agent with power to issue 


court bonds and other 


judicial bonds at a 


oment's notice 


S.F.&6. 


TED STATES FIDELITY & 
GUARANTY COMPANY 


Home tice 


Baltimore, Md 
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There is... 


“a time to laugh" .. . 
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as 


he 


his daughte1 


PTACLOUS 


who 


“Whatever is the 
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“So she’s eloped with that nic 
lady's calm comment "We | 
unexpecte 
| 
But sh sp d )p dl 
ian OF learning 
* *@ 

Custome} \ i in, what do 
if I rent this apal il 

Salesman: “You get a hon on 
taxes, vour imsurance, your wate) 
fi vour furnace and hot water | 

indow shades Gas SLOVE electri 
decorating and repairing, cut 1 
walks, clean your hall, pay light b 
empty youl earbage, fight your bat 
bors and you ask me what d 
money! 

Customer Pa mn me tor being 
lo I sign? 

\ junk shop near a railroad 
carries a sign with this hint to m« 
take a chance We'll buy the cai 

\{ woman whose husband had 
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Vice 
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finishe a 


w terrible! 
reading the 
had run away 
matter, deal 

clistress. 


his ODVLOUS 


answer, the 


saw him « 


prolessor 


the 


hance 


station 


she burst into tears 

When the station-master tried 
saying that husband would 
all right, she said It's not him I 
them poor Germans. | know wl 
lik 

Film pl mdducer Samuel Goldw\ 

having his own wa some tin 
p oducer got into an argument 
well-known write! 

Goldwyn insisted that the writ 
Ihe other claimed the scenarist 
of debate, th rival produce! sug 
mit the dispute to arbitration 
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PAY... 


No longer is a lawyer's work finished when he’s got a corporation organized for 
his client, if it is in some state other than his own or qualified as foreign in one or 


more states. 


Too many state taxes and state reports nowadays and too great differences in 
those of different states: Must client pay this one? File that one? Comply with so-and- 
so? If he doesn’t need to, bad business to get involved—but if he does, worse business 
to get into default. And for each one of those requirements he’s subject to, when must it 


ee 


corporate protection: 


be complied with and how? 


That is the field of the Corporation Trust system of statutory representation and 
Provides continuous statutory representation for the client; ac- 





REGISTER... 





cepts any process served and handles each kind just the way the lawyer has directed 
it to be handled; brings the lawyer complete information about every state tax his client 
must pay, every state report it must file, every requirement it must comply with—and 
at just the time for action to be started. 


The modern solution of a modern problem. 


THE CORPORATION TRUST COMPANY ... C T CORPORATION SYSTEM .. . AND ASSOCIATED 


COMPANIES 
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Our Cover—This issue bears the por- 
trait of a young soldier of the Con- 
federacy, Thomas Goode Jones, who 
later was admitted to the Bar and 
served as a member of the legisla- 
ture, as governor and as a district 
judge of Alabama. Our historian, 
George R. Farnum, has written an 
interesting account of the life of this 
soldier-lawyer. Portrait the 
painting by Maltby Sykes. 


from 


Judicial Review of Administrative 
Procedure—President Henderson says 
that the time has now arrived when 
we must with all our 
strength for the reform needed to 


prepare 


secure justice before administrative 
tribunals and the enactment of legis- 
lation to procure a fair and workable 
administrative procedure and an im- 
partial judicial review. Every lawyer 
should read and study his interesting 
development of that subject. 


Ex Bello Lex—The address of Robert 
B. Tunstall, on the occasion of the 
presentation to the Law S« hool of 
the University of Virginia, of a mem 
orial tablet bearing Dr. Johnson's 
famous “Prayer before the Study of 
Law,” is printed in this issue. In a 
Mr. 


Tunstall develops the relationship 


scholarly and interesting way, 
of war with law. The tablet, a photo- 
graph of which we reproduce, was 
presented to the school by the Hon- 
orable Alexander W. Weddell, late 
United States Ambassador to Spain, 
and is placed just at the entrance to 


the First Year Classroom. 


Better Methods of Choosing Judges 
Here is a factual review of recent 
incidents in New York which illus 
trate and emphasize the need for 
divorcing the Bench from politics 


The Expert Witness—It is only fair, 
in view of opinions regarding the 
witness so frequently 


expert ex- 


I\ 


IN THIS ISSUE 


pressed by the Bench and Bar, that 


an expert witness be afforded an 
opportunity to clarify his position 
in these pages. Max W. Ball, con- 
sulting petroleum geologist and en- 
gineer, has written an article on the 
subject which should prove to be 
informative and interesting to our 


readers. 


Martial Law in Hawaii—Walter P. 
Armstrong, of Memphis, Tennessee, 
former President of the 
Bar Association, gives an impartial 
summary of the facts which figured 


American 


in the recent controversy as to the 


declaration of martial law in our 


Pacific outpost. 


Supreme Court Decisions—Monday, 
November 8, the Supreme Court con- 
vened and members of the Court 
delivered six opinions. 

The Hunter Company case deals 
with judicial review of administra- 
tive orders. The Meredith case helps 
to clear up one of the misunderstand- 
ings has Erie v. 
Tompkins, which case is explained 
as not intending to take from the 


which followed 


federal courts power to decide state 
law where that law remains uncer- 
tain and 


decisions. 


unsettled under the state 


In the Consumers Import Company 
the Fire 
Statute was interpreted as extending 


case, nearly century-old 
the immunity granted by that statute 
to maritime liens on the ship, as 
well as the grant of immunity to 
owner and charterer. 

The Court the Bell 


case, that both actual and punitive 


declares, in 


damages are to be included in the 
computation of the amount in con- 
troversy upon which federal jurisdic- 
tion depended in diversity of citizen- 
ship cases. 

In the Carter case, it was held that 
while the conciliation commissioner 
must base his valuation of property 
on the record evidence, and may not 


fix the valuation partly on his per 
sonal investigation, the error is cured 
if the commissioner's finding is r¢ 
viewed by the district court an 
fixed upon the record evidence alone 

The McCann opinion held tha 
one who has waived his right to trial 
by jury and to the right of represen 
tation by counsel, and who has been 
defeated in a habeas corpus case 
where he sought the protection of 
those rights, might nevertheless re- 
assert them in a second habeas cor- 
pus proceeding on a showing there 
made for the first time that the 
waiver was made without full knowl 
edge of his rights and was not an 


intelligent choice. 


Tax Notes—The Committee on Pub 
lications of the Association’s Section 
of Taxation has supplied the Jou 
nal with notes on recent tax deci 
sions, with citations. These succinct 
paragraphs should prove to be use 
ful to all members, regardless of the 


nature of the practice they engage in 


Office of 


annual 


United 


report 


Administrative 
States Courts--The 
for the fiscal year ending June 30, 
1943, indicates that the action of the 
Congress on the appropriations for 
the courts was “the most favorable 
in recent years,” and that “Relations 
between the courts and the Congress 
are promising for the increase of 


mutual understanding and _ confid- 
ence, and thereby the better service 


of our common country.” 


Topical Index—The last four pages 
of this issue contain the topical index 
for Volume 29 of the Journal, the 
issues for the year 1943. Many who 
have their Journals bound will wish 
to remove these pages and have them 
the 


bound volume. 


inserted in front part of the 
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The loss- proof, time-caving, headache-sparing 
way te gualify and 


ECAUSE statutory representation is a 

complicated, highly technical busi- 
ness, the use of employees who are unfamiliar with the differences in various 
types of legal process or who may be away on business, or called into the 
armed forces, is a dangerous and often costly practice. Today’s manpower 
problems make it almost imperative to use such a safe and continuous statu- 
tory representation as is expertly furnished by Prentice-Hall’s Corporate 
Organization & Maintenance Division. 

When you have a corporation to be organized in any state or to be 
qualified in one or perhaps many states, the Prentice-Hall Corporate Organiza- 
tion & Maintenance Division provides you with complete information as to 
the fees and taxes to be paid, details to be carried out, and all the forms 
necessary to comply with procedural requirements. 


When the organization or qualification documents have been completed, 
you may turn them over to Prentice-Hall. We then do the filing, recording, 
advertising and publishing, promptly and efficiently, overlooking none of the 
details that particular states may require. 


Then, with Prentice-Hall statutory representation, your client corpora- 
tion has an agent, a registered office, or both if required by statute. You receive 
complete notification of all state reports which must be filed, all state taxes 
which must be paid, report blanks required for making returns, notification 
concerning any changes in tax and corporation laws, and the prompt handling 
of legal process. 

With Prentice-Hall’s able staff and far-flung facilities to assist you, the 
problem of keeping corporations always under control narrows down to 
its simplest, least burdensome form. 


j= ATTORNEYS: SEND FOR VALUABLE GUIDE 
Comparative Charts outlining the major factors to be 
tn selecting the proper State of Tncorporation 


Est jesigned to give counsel a quick means of com- 
par this valuable Chart is yours, gratis, on request. 





For full information, without obligation, address: 


CORPORATE ORGANIZATION & MAINTENANCE DIVISION 


PRENTICE-HALL, inc. 


90 BROAD STREET, NEW YORK 4, N. Y. 


1943 VoL. 29 





oS 
ee 








AN A-TO-Z 


SERVICE 
For 


sb ttorneys Only 


QUALIFYING 


THE CORPORATION 


Our services include: 


1. 


Ascertaining the availability of 


corporate names desired 


. Submitting to counsel a com- 


plete statement of legal re- 
quirements, rules, regulations, 
costs and disbursements. 


. Furnishing qualification forms 


in quantities desired. 


Assisting counsel in the prep- 
aration of qualification forms, 
filing them, and securing au- 
thority for the corporation to 
transact business. 

Furnishing a statutory agent 
for acceptance of service of 
process and/or a registered 


office. 
MAINTENANCE 


You receive: 


The Foreign Corporation 
Guide, which lists the reports 
to be filed and taxes to be paid 
during the year. 

Tax Notification Bulletins, at 
least 30 days prior to due 
dates, covering all state re- 


« ports to be filed and state taxes 


¥ 


to be paid. 


Required report blanks in du- 
plicate. 


. Notification of any changes in 


tax and corporation laws. 











WHAT Do You Say 


when a client asks your 


advice on investment in 


FEDERAL 
SAVINGS and 


LOAN SHARES? 





le 
é 





VI 


Attorneys tell us that, in their various 
capacities where the question of pru- 
dent investment arises, they are occa- 


sionally asked this question: 


What about Federal Savings and 


Loan Associations? 


Do you know the facts on this invest- 
ment field? It’s far advanced, you 
know, from the old time building and 
loan. Help yourself and your clients 
by scanning current, official data on 


the subject. 


We have just completed a digest of 
statements from official sources, pre- 
pared for busy attorneys. It is yours 


for the asking. 


Loan Shares as investments. 


Recognized Consistent 
Investment 

Non-Fluctuating Convenient 

Principal Investment 


ELECTED FEDERALS, Inc. 


135 South LaSalle Street + Field Bldg+ Chicago, Illinois 


A non-profit corporation created for your more conven- 
ient consideration of its members’ Federal Savings and 


Return 
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ALWAYS UP TO DATE 
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THE ALR. We Section 


T)EGINNING with volume 137, a separate section of A.L.R. is 


} devoted to legal questions arising out of war conditions. 
This section now has over thirty automatically supplemented | 
annotations on legal questions affected by war. 


otmong oo ate? 


« Soldiers’ and Seamen’s wills. ¢ Civil and criminal liability of 
« Effect of war on litigation pend- soldiers, sailors, and militiamen. 


ing at the time of its outbreak ae ee 
¢ Liability for injury or damages 


resulting from traffic accident on 
highway involving vehicle in mili- 
tary Service. 


¢ Selective Training and 
Service Acts. 

e Soldiers’ and Sailors’ Civil 
Relief Act. 








Be sure to consult the latest volume of A.L.R. on all such ques- 
tions. These few highlights are but a tiny fragment of A.L.R. 
Service Through Annotation.” They do, however, exemplify 
the values A.L.R. offers. 


In these days of restricted travel our representatives will not be 
able to advise you on your law book needs as frequently as under 
normal conditions. May we, therefore, counsel you by mail? Write 
us for full information on A.L.R. We would also welcome any 
request for information on any library need you may have. 











THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY - - - Rochester 4, New York 
BANCROFT-WHITNEY COMPANY - . - - - - - San Francisco 2, California 














“AN EPIDEMIC OF COMMON SENSE” 


One eminent authority has made use of this homey phrase to explain 
the amazing growth of life insurance. 


Any well-insured family breadwinner will echo this sentiment. It is 
obvious that the protection of one’s dependents is a first obligation. 


May we show you a common sense plan for your own particular 


needs? 


The 


| Insurance 


rudential 


Company of America 


Home Office, Newark, N. J. 
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Federal Taxes on =~ 
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IN WITNESS w HEREOF, 


he 
rheir hands and seals. © 








Locus Sigilli 


The F«D has had a prominent place in the activities of the legal 
profession for well over half a century. Attorneys have looked 
with confidence to the FaD for Court and Fiduciary Bonds 
since 1890. 

Today, 43 field offices and 9600 agents provide on-the-spot 


attention for all your bonding needs and those of your clients. 


: FIDELITY AND SURETY BONDS 
BURGLARY, ROBBERY, FORGERY 
AND GLASS INSURANCE 
> FIDELITY AND DEPOSIT COMPANY 
: of Maryland... Baltimore, Md. 
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Today Jim is still an "Ace" in the tougher | 


job Uncle Sam has assigned to him. 








With "Jim'’ gone — many a law office is 


shorthanded 


— which explains the ever-increasing interest in 


streamlined library tools like the 
“Life-Time” 


é=- Federal Digest «= 


One of the really great “time-savers” of recent years. 


Have you checked into its potentialities as a time and 


labor saver in your office? 


Write us for full details 


WEST PUBLISHING CO. ; SAINT PAUL 2, MINN. 
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McDermott 


trant who pays a fee to an attorney 


continued, 


“any regis 


rr such services is throwing his 
money away.” 


The 
\ssociation 


ruling of the American Bar 
Committee was in re 
sponse to inquiries as to whether o1 
not it would be ethical for an atton 


ney to render service or give advice 


of any kind, to a registrant. Th 
Committee agreed that it would be 
ethical to do so, but added: “We 
think the service should be rendered 
iS a patriotic obligation and contri 
bution to the war effort, without 


to the registrant.” Colonel 


cnarge 


McDermott accepted this as applying 


mly to individual registrants, and 
added: “It does not in any way pre 
clude an attorney from accepting 


compensation from an employer for 
rendering services and advice in con 

tion with replacement schedules, 
othe 


occupational deferments or 


selective service questions affecting 


’ 


employers.’ 


Regional Meeting to 
be Held in Alabama 
[pw Bar 
for the benefit of its members in 
e States of Alabama, Georgia, Flor 


South 


American Association, 


Louisiana, Mississippi, 


Carolina and Tennessee, will hold a 


gional meeting at the Tutweile 
Hotel, 
id Friday, Decembe1 
(mong 
discussion panels scheduled are 
Joseph W. Henderson, President of 
\ssociation; Brigadier General 
John M. Weir, Lieutenant Colonel 
Milton J. Blake and Lieutenant Col- 
ynel J. Alton Hosch, of the Judge 


Department; 


Birmingham, on Thursday 
9 and 10 


the speakers and leaders 


Advocate General’s 
Carl McFarland, 


Attorney General of 


formerly Assistant 


the United 
States; Sylvester C. Smith, Jr., chair 
man of the Association’s Committe 
on Administrative Law, and Tappan 
Committee 


Gregory, chairman, on 


War Work. 





Notice By the Board 
of Elections 


HE following jurisdictions will 
elect a State Delegate for a three 


year tcrin in 1944: 


North Dakota 
Pennsylvania 


Alabama 
California 


Florida Tennessee 


Hawaii Vermont 
Kansas Virginia 
Kentucky Wisconsin 


Massachusetts Ferritorial Group 


( Alaska Canal 
Zone, and Phil 


ippine Islands 


Missouri 

New Mexico 
North Carolina 
Kansas and Kentucky 


will also elect Delegates to fill vacan 


The States of 


cies expiring at the adjournment of 
the 1944 Annual Meeting. 

The following states will elect a 
State Delegate to fill vacancies fon 
the balance of the term indicated 


1946 Annual Meeting 
1945 Annual Meeting 


Delaware 

South Carolina 

Nominating petitions for all State 
Delegates to be elected in 1944 must 
be filed with the Board of Elections 
not later than March 16, 1944. Forms 
for nominating petitions for the 
three-year term, and separate forms 


for nominating petitions to fill va 


cancies, may be obtained from th 
headquarters of the American Bai 
Association, 1140 North Dearborn 


Street, Chicago. In order to be time 
ly, nominating petitions must actual- 
ly be received at the Headquarters 


of the Association before the close 
of business at 5:00 P.M. on March 
16, 1944. 

Attention is called to Section 5, 


Article V, of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 

members of the 
good standing and 
State (or the territorial group 
which a State Delegate is to be elected 
in that year, may file with the Board 
of Elections, constituted as hereinafter 
provided, a signed petition (which 


more Association in 
accredited to a 


from 
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may be in parts can 
didate for the office of State Delegate 


State (or 


nominating a 


for and from such the tei 


ritorial group) . 


Unless the person signing the peti 


tion is actually a member of thi 
American Bar Association in good 
standing, his signature will not be 


counted. A member who is in de 
fault in the payment of dues for six 
not a member in 


months is good 


standit Each nominating petition 


ig. 
must be accompanied by a typewrit 
ten list of the names and addresses 
of the signers as they appear upon 


the petition. 


Nominating petitions will be pub 
lished in the next succeeding issuc 
ot the 
JOURNAL which goes to press after the 
Additional 
a petition 


AMERICAN BAR ASSOCIATION 


receipt of the petition. 
signatures received after 


has been published will not be 


printed in the JourRNAL. Special 


notice is hereby given that no more 


than fifty names of signers to any 


pevition will be published 


1 


Ballots will be mailed to the mem 


bers in good standing accredited to 
the are to 


the 


states in which elections 


be held within thirty days after 
time for filing nominating petitions 
expires. State Delegates elected to 
fill vacancies take office immediately 
upon the certification of their 
election. 
Board of Elections 
Epwarp T. FaircuHiLp, Chairman 
WILLIAM P. MACCRACKEN, JR. 


LAURENT K. VARNUM 


Objection to Memphis 


Resolution Reaffirmed 
HE Board 


Chicago Bar Association on Oc 


of Managers of the 


tober 21 issued the following state 
ment: 


In May, 


Association's 


1942, the American Bar 
Committee on Un 
authorized Practice of Law and rep 
Associa 


tion of Real Estate Boards adopted 


resentatives of the National 


what has become known as the ‘Mem- 
phis Resolution,’ which resolution 


680 


CURRENT EVENTS 


formulated a statement of principles 


to apply to lawyers and _ realtors. 
During the same month the resolu- 
tion was approved by the Board of 
Governors and shortly thereafter by 
the House of Delegates of the Ameri 
Bar the 


Board of 


can Association, and by 


Directors of the National 


Association of Real Estate Boards. 


“The Memphis Resolution, among 
other things, sanctioned the prepara 
tion of contracts and other legal in 
struments by realtors through the 
use of legal forms, provided that such 
forms should first be approved and 
promulgated for such use by the bar 
association and the real estate board 
in the locality where such forms were 
to be used. Although the Memphis 
Resolution had not been submitted 
to or been approved by state or local 


bar associations prior to its adoption, 


those associations were thus called 
upon either to cooperate with state 
and local real estate boards in the 


promulgation and approval of legal 
forms for general use by realtors, or 
to reject the statement of principles 
embodied in the Memphis Resolu 


t10n. 


“The Board of Managers of the 
Chicago Bar Association upon recom- 
mendation of its Committee on Un 
authorized Practice of Law, in April, 
1943, adopted a resolution disap 
proving for specified reasons the 
statement of principles embodied in 
the Memphis Resolution and recom 
mending that the American Bar As 
sociation rescind its approval of the 
Memphis Resolution. Identical ac 


tion was taken by the Illinois State 


Bar Association shortly thereafter. 
“The American Bar Association, 
through its House of Delegates, on 


August 25, 1943, reconsidered the 
Memphis Resolution and approved 
(These 


changes are subject to the approval 


certain changes therein. 
of the National Association of Real 
Estate Boards.) Most of the features 
of the Memphis Resolution to which 
objection was made in the resolution 
of the Chicago Bar Association were 
How 


ever, Paragraph 2 of Article I of the 


eliminated by such changes. 


Memphis Resolution relating to the 


use of forms by realtors, which con 


stituted the most serious departurt 


from established policy, was retained 


without modification 


“Believing, as we do, that this 
matter involves substantial rights 
and vitally affects the public welfar 
and the interests of the Bar, we deem 


it advisable to issue this statement in 


order that there may be no misunder 


standing by our members or by other 


bar associations of our position on 


the Memphis Resolution as now 


modified. 


“The Chicago Bar Association ac 
heres to its position that the provi 
Memphis 


permitting realtors, through the us¢ 


sions of the Resolution 


of legal forms, to prepare contracts 


I 


and other legal instruments binding 


upon the principals to a transaction 


are inimical to the public interest, 


and are inconsistent with the prin 


} 


iples long adhered to by the Chicago 


Bar Association, and the American 


Bat Association, whicl principles 
were fully set forth in the w idely 
published statement of the Commit 
tee on Unauthorized Practice of Law 


of the American Bar Association, Is 


sued February 1, 1940 (Vol. 26, A. B 
A. J., page 340). The following 1s 
quoted from such statement and its 
accompanying exhibits 
“ “If one feels incompetent, howeve1 
to draw his own agreements and must 
rely upon another party, it has been 
the unequivocal and unconditional 
position of the Bar that one who has 
an interest adverse to that of one o1 
both parties to the deal should not 
and in the public interest must not 
be allowed to draft the igreement 
Such instruments might irretrievably 
affect the rights and interest of the 
parties, and their drafting must not 
be trusted to persons whose compen 
sation depends entirely upon seeing 
that they are signed 
“*The foregoing applies especially 
to realtors who negotiate deals be 
tween buyers and sellers of real estate 
and who will not be paid if the dea 
falls through 
* a a7 
“It is argued that real estate brok 
ers should be permitted to do the 


things proposed in the interests of ex 


pediency, convenien nd in order 


(Continued on page 721 
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LAWYERS URGE JUDICIAL CURBS ON 
ADMINISTRATIVE ABUSES 


By JOSEPH W. HENDERSON 


President, American 


N taking ofhice is President of your Association last 


g 
August, I said The time has now arrived when we 
must prepare with all our strength for the reforms 

needed to secure just under law, before administra 

ive tribunals, state and federal, and the enactment 
if necessary legislation to procure a fair and workable 
ulministrative procedure with the right therein of an 


mpartial review b an established Court of Justice.” 


There have been sent to me many letters, as well as 


newspaper clippings, which appeal to the American Bar 


\ssociation to tak ead for action against what an 


mportant legislative body has described to me as the 


ruthless invasion of vate rights” through regulations 


romulgated by certa administrative agencies. Per 


aps some ot th Ss 


egulations and restrictions have 


advisable by the war emergency, 


yut to free ourselves from them fully and promptly will 


een made necessary o 


all for courage and d 
Che Illinois Gen 


mission has recentl: 


rmination of the highest orce1 


il Assembly Joint Legislative Com 


] 


lared that: 


Ihe American people look to the lawyers of our country 
I } 

o lead the battle to pr rve our Constitution. Thev look 

to the American Bar Association to take the initiative to 


top this prograr iimed at the destruction of ow 


Bill of Rights 


Lawyers Should Respond to the Rising Protests 


I am a good deal cerned that we of the American 


Bar Association a1 legal profession do the job 


! 


which is expected ind do it soon and well. The 


rising tide of criticis yf arbitrary administrative action 
no longer comes chiefly from lawyers or their clients. 
Ihe ground-swell of demand for protective action comes 


from the rank and file of folks, who now are finding 


out that arbitrary unchecked administrative action 


iffects their lives and liberties, too. As some one said 


the other day, the ire tired of being kicked around.”’ 
If that is so, the se who are disregarding their 
rights and regimenti their lives are the uncontrolled 


bureaucrats in the 
We ot the 


rising tide of protest if we 


nistrative agencies. 


lawyers could not afford to ignore this 


would. Masses of the people 


are looking to us help them regain their treedom 
from arbitrary adi strative interference with their 
ives. The rank and file of people are our new allies in 


this task of curbing inistrative abuses. It is a new 


ind unprecedent yportunity for lawyers to be of 
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Bar Association 


expert service to a great many people, in organizing 
and leading a great fight against what they term admin 
istrative absolutism. We would not, could not, let thes« 
folks down when they turn to us for guidance and help 


Specific Instances of Considered Criticism 

It appears that the head of the OPA, on February 6, 
1943, issued Procedural Regulation No. 4, governing 
procedure in the issuance of rationing suspension 01 
ders. In a case involving the Empire Packing Company 
in Chicago, where the company was being investigated 
for alleged violation of ceiling prices on wholesale sales 
of beef, the attorney for the OPA sought a court order 
to compel fifteen meat dealers to appear before the 
OPA examiner unrepresented by counsel and reporters 
of their own choosing, on the basis that proceedings 
before an OPA examiner were analogous to grand jury 
proceedings. 

Judge John P. Barnes of the United States District 
Court denied the regional attorney's petition, stating 

I am not going to compel the respondents to attend what 

might be called a star chamber session. I am going to order 

that the public be present, and that these hearings be held 

in a public place and that neither the respondents’ attor 

neys nor a court stenographer be entitled to interrupt the 

proceedings. 


Federal Judges Depict Arbitrary Administrative 
Action 


1943, a three 
judge federal court passed upon the suit of Roszell 


At Peoria, Illinois, on September 10, 


Dairy Company, Peoria, and twenty-six associated milk 
companies, to restrain the OPA from enforcing a rul 
ing that the company’s plan of “better service awards” 
violated price ceilings. Judge Charles S. Briggle is 
quoted as saying: 
This is a culmination of a long series of acts depriving the 
courts of jurisdiction, vesting decisions instead in various 
The OPA act provides 


that no court, federal or state, shall have power to consider 


boards throughout the country. 


the validity of any regulation of the OPA or any price 
schedule and this court has no power to restrain the OPA 
Ihe District Court is subject to Congress. Congress can 
withdraw or give the court jurisdiction. In this case it has 
withdrawn our jurisdiction 
To my mind the trend is bad. It is not in conformity with 
the traditions of America . . 
Judge Atwell of Texas, a federal judge, recently ruled 
that the hearing administrators were unknown and 
unprovided for by the Constitution. He said: 


Che hearing administrator presumes to conduct a court 
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Hea lou ] f his malfeasance 
rr misfeasance. If h 1 f eeks he can sus 
pend for » years. H t ly wn to the Con 
sress but he is unkno ( on. What the 
hearing administrator k 5 reach of execu 
tive forgivenes H S reach of any 
cons l yal re H rT nstance oO 
pure dictat yrship 


The beloved chairmar I Jud Committee of 
1¢ Nation 
Hatton W. Sumners, in R Di t for Septembet1 


1943, warned that 





One bureaucrat in t S rities al Exchange Comn 
yn said recentl \\ This 

sed S n la Ss ppos | ) ” 

eft I r gene ide not b 

Coneress but by bure 

There are those who | YY ha nistrative ab 
solution and unchecked administrative action They 
ivow that the court of pul ypInior correct am 
ibuses of procedur xr human rights 


Administrative Absolutism Stems from Continental 
Philosophies 


\dministrative Law” in 28 7 / R 576. It 


as written by a grad yf la { Liniversity of 


Frankfort, Germany, \ i fessor in an 





American university. A st rf t ticle will show 
that he has continental notions about the separation 
ot powers and considers that Cor i only agen 
of the government thr hicl vereign will 
of the people actually expresses its | that Conere 
ind administrative age! s hay superior positio1 
in our constitutional polity This, of course, is the 
continental doctrine, but emphatica is not our Ame 
ican doctrine of govern nt acco to law H 
seems to think also that administratiy ficials hav 
the power qf construing \ ( s, and tha 

is their business to make the interpretations for tl 
own administrative pos Tl se. is Or was 
the notion of French idn Stra i Certainly 

is not what has been understood as the law in this pai 
of the world. We have mat fug rofessors of 
tical S( ne who i! l l ot 0] 
science of continental ] ype in this country, as a so 
ot leva! order ot nature ind tl rs i hings doubt! 
have a great deal to do with tl . id of administra 
tive absolutism among the | ties 1 unfortunate] 
mong too many rt ft . I I es In 


counters 


Reasonable Curbs and Safeguards Are Needed 


hose who object to administrat shanlutian 
irbitrary and unchecked administra iction upon 
rights of individuals and } ( wut the legal 
restraints such as are imposed upon all other govern 
ment activities, are not at all seeking to do away witl 
iiministration and administ: s. Everyor 


must recognize that a great deal of administration and 


settled ideals of impartial judicial conduct 
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a great many administrative agencies ive 


necessary in the urban, industrial society of today, es 
pecially in wartime. But these agencies need not be left 
to Operate without the reasonable checks and safe 
iards by which legislative action, ordinal execullve 


iction, and even judicial action, are restrained 


Legislatures are required to proceed such a way 

hat there is ample Opportunity for thos hose rights 
i | 

ire liable to be adversely affected to kno hat is pro 


osed, and fo present their case in hearings and through 


innels of publi 


Ordinary executive action may be chall red in the 


ht to be carried into 


courts when soug 


against individuals, and threatened executive action in 


contravention of individual rights and causing and 
threatening irreparable damage to individuals may be 
challenged in equity. The oldest agencies xecutive 
action are not protected by legislative limitation of ju 
licial scrutiny of their action. But w told that 
federal courts are entrusted with tl rrection of 
1dministrative errors for wrongdoing o the extent 
I Congressional 1uthorization Stat islation has 
yften gone far in failing to authorize or even to prohibit 
judicial scrutiny of administrative acti ontrary to 
fair play. There are checks even upo! yurts, which 
» not obtain, o1 practice are ineffe is to some 
our most conspicuous administrative ag ies 


Judicial Curbs Give Best Assurance of Impartial, 
Law-Governed Action 


In a court the judges from their very training and 
long professional tradition are impelled to conform 
their action to known standards, and onform to 








habit and training lead them general hear and 
gh both sides of every point scrupulo nd accord 
ing to both th tacts and the law Ru f law which 
ive entered into their everyday habits of action lead 
them to insist that everything upon which they are to 
base an order or judgment must be bel tnem in 
such a way that no party to be affected can be cut off 
trom full ypport itv to explain or retute it | chal 
lenge its application to his case. Courts are impelled 
to seek authorita factual and legal grounds of de 
ision before acting, and to base their action upon 
reasoning from such grounds 
Secondly, the decision of a court is subject to criticism 
a trained profession to whose opinion the judges 
is members of the profession are ‘ nsitir 
Chirdly, each decision and the case | hich it is 
ised appear in full in public record These records 
show what tl claims of the respectiy arties were 
hat disput d questions of fact and lav were before 
tribunal! ind how the questions I dete 
ined. Whe auses are tried to a ju the issues 
ppear from the pleadings or very likely from ques 
ms put by court and specifica nswered by 
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contending counsel, or in the instructions given by the 
trial judge. Where causes are tried by a judge, all this 


form of findings of fact and con 


appears at least in 
clusions of law. It is is apparent from the public 
ecords what conclusions the court came to as to the 


ipplicable law, « the form of instructions to the 


iry or of findings | e court. The judgment of the 


} 


yurt must respol pleadings, to the findings of 


fact, and to the « sions of law, and any lack of con 


sistency in thes is apparent on the face of the 


record 

Fourthly, the judg nt ot a single judge on any 
natter finally afl ng human rights o1 property is 
subject to review | bench of judges, independent of 
the one whose 1 I to be scrutinized, and con 
strained by no |] rchical organization or esprit de 
corps to uphold er he does 

Fifthly, in the ca f appellate courts all important 
decisions and the nds on which they proceed and 
the reasons on whic hey proceed are published in the 
law reports. The oy ons must | based upon the 
records in the cases d led, and those records are public 
and accessible to ye Thus the materials fon 
riticism and a judgement with respect to ju 
cial decisions a iys available and readily acces 
sible. Legal period s throughout the land comment 
upon the decisions I ! courts on the assured basis 


»f records and } 


Adrninistrative Determinations Lack the Judicial 


Approach 
On the other | those who sit in administrative 
determinations s have had experience in_ the 
function of impa trained fact-finding and d 
cision. They are likely to have the layman’s idea that 
decision is an easy k involving no acquired expert 
ness through ex and habits of impartiality 


ynscientiously unconscious ol 


They are likel 


what the lawye1 ns; namely, that there are two 


sides to most cas Without training in grounding 
their action up n known standards, they tend 
o act in decidi f every case were unique. Like 
wise, the number of those who are trained and compe- 
ent to appraise a nistrative determinations as dis 
tinguished fro neral course of administrative 
action, if we leay awyers out of account, is very 
limited Thos ght soundly evaluate such de 
cisions are not n¢ irily members of a common pro 
fession with the a nistrative officials, and the latter 
are not unlikely to nsider the criticism of others, in 
cluding that of tl iwyers, as negligible. Moreover, 
administrative de nations are not safeguarded by 
detailed and explicit records such as those which would 
keep down any t ncy of a court to act otherwise 


than impartial 1 objectively, and which enable 
lawyer and laymar ke to know accurately what has 


been done and 
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What lawyers seek is not to do away with modern 
administrative agencies but to ensure that they operate 
according to law and the spirit of fair play, and with 
due regard for individual rights guaranteed by ow 
constitutions, federal and state. Lawyers seek to ensurs 
that the determinations of these agencies injuriously 
affecting individual rights be made and kept subject 
to effective scrutiny by impartial and law-governed 


courts 


Arbitrary Actions Cannot Be Left 
to Correct Themselves 

It has been said by the advocates of administrative 
absolutism that the demand for effective checks upon 
administrative agencies is based on “a few sporadic 
cases” of arbitrary action, and that the experience of 
the administrators of these agencies will of itself correct 
such abuses as exist. But examination of the law re 
ports throughout the English-speaking world shows 
abundantly that it is not a matter of occasional abus 
of power. There are certain marked and _ persistent 
tendencies of administrative determination which com 
before the courts constantly and call for thorough 
going judicial scrutiny and judicial enforcement of con 
stitutionally guaranteed rights. An examination ol 
some cases from the most recently published reports, 


federal and state, will suffice to make this point. 


Analysis of Objectionable Trends in Unreviewable 
Determinations 


In the first place, there is a tendency in all adminis 
trative agencies to ae) beyond or outside of the statute 
creating them and defining their power; to set up and 
give effect to policies beyond or even at variance with 
the statutes or the general law governing their action 

What the Chief Justice of the Supreme Court of the 
United States said in Republic Steel v. National Labo 
Relations Board, 311 U.S. 7, is very pertinent: 

We ‘ 


lo not think that Congress intended to vest in the 
board virtually unlimited discretion to devise punitive 


measures and thus to prescribe penalties or fines which the 


board may think may effectuate the policies of the act 

In instances of this sort administrative agencies often 
claim sanction to develop the “policy of the statute 
The courts have long had difficulty with this manne: 
of determining and decrecing public policy. 

Secondly, there is a tendency of administrative agen 
cies to decide without adequate hearing, or without 
hearing one of the parties, or to decide first and “mak 
the record” to support it later. 

In Federal Communications Commission v. Nationa! 
Broadcasting Co., Supreme Court of the United States 
May 17, 1943, 63 Sup. Ct. Rep. 1035, the government 
actually contended that where an order was made with 
out a hearing against one entitled to a hearing, the latte: 
could not appeal. This was properly rejected by th 
majority of the court. But the dissenting justices con 


tended that to allow the appeal “imposed a hampering 
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restriction upon the functioning ol tl administrative 


process [his suggests the justice of the peace who 


refused to hear evidence 


found 


on behalf of the defendants 


because he it hampered him in arriving at a 


judgment for the plaintiff 
Thirdly, 


there is a tendency to decide on matters 


not before the 


agency, Or on secret reports or evidence 
not produced at a hearing, such as acting on reports of 
investigations made by Board ployees and the 
like This was specifically brought out in the Smith 


Investigating Committee of the NLRA by the House 


Trends Toward Absolutism Are Not Confined 
to America 


fined to Ame 


trative agencies. In the drift toward 


Such things are not con rican adminis 


absolutism through 


= 


out the world, we find administrative agencies in othe 
English-speaking lands conceali 9 at times the real 
grounds of determination or misinforming the party 
proceeded against as to what it is that he has to meet 


Ihe remarks of Gavin Duffy, J., in Maunsell v. Min 


ister for Education 1940) I. R | 234, are worth 

quoting: 
Never was the plaintiff l r OI If of the depart 
ment that he had a case to meet on such and such evidenc« 
igainst him and tl the department was to have his an 
swer to that case if he had anv to make before coming to 
decision. The fact that all parties probably thought that 
the department had considerable discretion in the matte 
does not touch the ssue here whicl > 9 nply whether o1 
not the plaintiff has fair notice nquiry was to be 
held to determine his fa fair no of the case agains 
him, and a fair opportunity to meet it. Upon that issue |] 


must hold in the plaintiff's favor 


No Man Should Be Prosecutor, Judge, Jury 
and Court of Last Resort 


Fourthly, there is a tendency to make determinations 


contrary to the fair weight of the evidence and even 


without a basis in evidence of logical probative force 


] ] ] 


here are numerous decided cases in the reports upon 


this point 


Fifthly, there is a marked tendency to make an ad 


ministrative proceeding one to give effect to a complaint 


without differentiating between rule-making, investiga 


~ 


tion, prosecution, the advocate’s function and the judge’s 


function 
What was said bv the Circuit Court of 


the Fifth Circuit in a recent case is note 


Appeals for 
worthy in this 


connection 
On these facts the Board rain making membet! 
ship in the Union, whose cause it d espoused as accuse! 


a guarantee against discharge, and 


igain substituting its 
ordination for those 
of the management, and upon no evidence 


porting it, 


own ideas of plant 
} whatever sup 
found Dean's lischarge dis« riminatory 
National Labor Relations Board \ 
Mfg. Co., 130 Fed. (2 


Williamson-Dickie 
1), 260, 267 
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This case further is a good illustration o 


il al at 
teristic of administrative action which vehind most 
ol the things of which lawyers are cOmMmpilaining, namely 


that such agencies in thei zeal to bring about what they 


conceive to be the all important purpose of the particu 


1¢ 
lar subject confided to them ignore ever ing else 

In a line of cases going back to the s nteenth ce 
tury, courts have uniformly held that ‘ ie oldest 
and most salutary maxims of the law hat no man 
shall be judge in his own case.” 

Sixth, there is a tendency to mak idministrative 
rules exceeding the statutory authorit, 

In Brown v. Uni ersilty of the Stat Vew } R, 242 
App. Div. 85 (1934), the court said Rule 8 is re 
restrictive than the statute. It trans nds the s andard 
fixed in the law and enacts a standard $s oO 

Fairness Requires Adequate Findings of Fact 
One ol the features of administrativ istice which 
hinders effectiy review Is Want ol findings of th tacts 
upon which administrative orders and d minations 
are based. The Supreme Court of tl United States 
long ago pointed out the necessity of { ngs of fact if 
there is to be intelligent review and {ministrative 
agencies are to be held to conduct th [ Inations 
according to law 
The requirement that courts, and « 
quasi-judicial ¢ pacity, shall make fin yf fa is 
means provided Dy Congress for gu 
shall be decided according to the evid nd th 1 
rather than arbitrarily or from extra legal considerations 
and findings of fact serve the addi ) r 
provisions for review are made, of ipp! o lé pa t 
and the reviewing tribunal of the factu YT 
of the court or commission, so that t] s and the re 
viewing tribunal may determine wh 
decided upon the evidence and the trary 
upon arbitrary or extra-legal conside1 Che re 
quirement of findings is to insur : Star ( Dé 
methods, to make certain that justice s lministered 
according to facts and law his is rul mpo! nt I 
respect Of COMMISSIONS as it is in re spe 
As stated by Stephens, J., in Saginaw B i g ( 
v. Federal ( mmunications Commis 96 Fed 2d 
954. 559 

It is noteworthy how persistenti LT Stratly 
igencies resist attempts to hold their action to the 
limits of the law 

Administrative Agencies Resist Judicial Review 
In Interstate ( mimerce Commi 4 l 

R. R. Co., 227 U.S. 88, 91, 93, the government insisted 


in the face of prior decision of the § ipreme Court of 
the United States that an orde1 fixing rates was conclu- 
sive and could not be 
In Ohio Bell Telephone Co. v. Public Utilities 


Commission, 301 U.S. 


set aside even if based on no evi- 
dence. 
292, 300, the Commissix 


to avoid the prio! decisions of the cou and claimed 
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ower to decide upon matters not brought to the notice takes the place of archaic and technical rules of evidence, 
af . ° . . 
the party affected, basing its claim on extravagant and that an informed and expert tribunal renders de 
S| . < . . 
sertions of a power of taking notice of the facts neces- cisions which look forward to results rather than back 
ab fF . ° 
iry to sustain its order. After emphatic pronounce- ward to precedents. 
\ , . . . . . . . . 
nts by the Supreme Court of the United States we No one urges that an administrative hearing or in 
ics nd it later strenuously contended on behalf of an ad vestigation be conducted in all respects as a trial at law 
\inistrative agency that it can accept and make as its No one today objects to any reasonable informality o1 
' vn “the findings which have been prepared by the ac application of common sense to the ascertainment ol 
esl ve prosecutors for the government after an ex parte facts. What is objected to is the tendency to decide and 
ae iscussion with them and without according any reason- act without fair hearing or without hearing both sides 
le opportunity to the respondents in the proceeding or upon secret investigations which retail gossip, sell 
ive » know the claims presented and to contest them.” serving declarations of interested parties, and pre-formed 
Morgan v. United St s 304 USS. 1. 22. opinions and conjecture. In other words, what is ob 
249 In Columbia Syst v. United States, 316 U.S. 407 jected to is the tendency to ignore what long experience 
re 1942) it was argued on behalf of the Federal Communi- has shown is fundamental in justice. To say that these 
urd tions Commission that its rule injuriously affecting elementary requirements of justice are technical “legal 
individual rights could not be challenged until steps ism” and that seeking to make available to all who are 
vere taken to enforce it against the plaintiff. As to this, adversely affected the constitutional guarantee that a 
Chief Justice Stone said decision against them shall have a basis in evidence of 
= Most rules of conduct having the force of law are not self rational probative force and not in prejudice, pre 
AC UT } . . . . . . 
xecuting but require judicial or administrative action to formed opinions without hearing the other side, gossip, 
CES DOS l S ctions witli ( ( i ‘ . . 
mpose their sat | respect to particular individu and made-to-order interviews under the name of investi 
ns ils. Unlike an adn strative order or a court judgment . Tigey ‘etalon sul f id a 
es idjudicating the rights of individuals, which is binding gation is insistence ON <eCRMICal Fules OF evidence, 1s 
if mly on the partic the particular proceeding, a valid simply to say that all rights are to be at the mercy of 
exercise of the rule-making power is addressed to and sets administrative agencies. ‘Looking forward to results,” 
a Sti c ( conduct for ; te he » 7 a . . ° ° ° , 
; } SARTRE OF CON ill to whom its terms apply. It if the tribunal considers itself informed without the 
ns yperates as such in advance of the imposition of sanctions : hi . : : ‘ 
upon any particulal ndividual It is common experience hearing which the statute creating it requires, is a look- 
that men conform their conduct to regulations by govern- ing backward to the methods of the administrative wi- 
5 a mental authority so as to avoid the unpleasant legal con- bunals of the Stuarts. 
ca sequences which failure to conform entails. And in this 
- case, it is alleged without contradiction that numerous af 
n filiated stations have conformed to the regulations to avoid To Hold Administrative Decisions Within Lawful 
loss of their licenses with consequent injury to the appellant. Limits Is Constitutionalism 
= e } Po » , . > <= od > . ‘ ; 
ies Such regulations have the force of law before their sanc Requiring administrative agencies which exercise a 
. tions are invoked as well as after. When, as here, they are "at a ee er se 
: power of adjudication to keep within the limits of their 
re promulgated by order of the commission and the expected pein: ; 
conformity to them causes injury cognizable by a court of jurisdiction and powers as given by the statute creating 
equity, they are appropriately the subject of attack under them, requiring them to take the policies they apply 
t} sions of s¢ 10? rn) 3 > Ure -ficiencie : — . 
re he provisions ol ve ind the Urgent Deficiencies from the statute under which they sit and not from thei 
e] Act . . . : eo . 
own ideas of particular social or political ends, requir 
red Indeed, only the other day the government sought ; ; 
' ing them to apply the standard provided by statute in 
o deny habeas corpus to challenge the arbitrary action ~h iti é x 
sie" , : stead of making one of their own or acting on no 
»f a selective service board in changing the classification — 
me : ; standard, requiring them to find the facts upon which 
if petitioner and to establish a rule that he must first : ' 
d they base their orders as all other tribunals are required 
submit to induction and then complain. Ex parte Stu }' tl this j legal; Kays seabi’ , 
~ ‘ - 4 to do—all this 18 not legalism, it Is constitutionalis 
art, 47 Fed Supp. 410 114-15 (1942) 8 eaceees 
iN But it is said that judicial review has the effect of 
} . . . . _ 
ie * s . ry t °° . subs } o > scr > ’ ' “ 
Judicial Review Would Not Paralyze Administrative sub tituting the discretion of the court for that com 
Action mitted by law to the administrative agency. There 
aac , might have been some warrant for this contention whe 
\ chief argument against effective judicial review is ' kt led P 4 ee — ion when 
7 ? yack-handed review of administrative z inj 
that it hampers efficient administration. We are told per ; € action by injunc 
. 1 . . . tions and suits ar.alogous ; ace We > 
that it imposes legalism upon administrative agencies. ar.alogous to bills of peace was the only 
tay . . availat emedy. U ‘ly in s > jurisdicti 
d What this means, of course, is that it compels them to available remedy. Unfortunately in some jurisdictions 
of operate according to the law constituting them and not and under some statutes those expensive and dilatory 
lu according to their own notions of expediency for the proceedings are still the only available modes of ensur- 
Vi time being. We are told that it is characteristic of ad- ing due process of law. But the remedy is not to turn 
‘0s ministrative tribunals that simple and nontechnical administrative agencies at large to fix their own powers, 
ht hearings take the place of trials, that a common-sense _— Proceed in disregard of constitutional guarantees and 
ed resort to usual and practical sources of information make their own law for themselves. It is rather to re- 
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quire records and provide a mode of reviewing them 
which will reach the tendencies of such tribunals re 
quiring checks without interfering with their legitimate 
discretion. It is important to notic the curious insistence 


of the advocates of administrative absolutism on retain 


ing review by suit in equity, whi h is open to the objec 
tions which they make to judicial review. ‘The reason is 
that tl ve tly and time ‘ a 
hat this remedy is so costly and time-consuming tnat 
it is practically available only to the most wealthy liti 
ears } Laomes memsmente of ntroversy. |] +] 

gants where large amounts are Im COMLPOVEr sy. n OTtnel 


words. they call for retaining this mode of review be 
cause in practice Il operates to prevent effective review 


in the great majority of cases 


Need for Uniformity in Procedures for 


Judicial Review 


of administra 


Some have argued that the great var! 
tive agencies and the subjects committed to them require 


a great variety in the modes of review and consequent 


ocedural situation which ob 


tains so generally. But there is no variety in the cha 


revision of the chaoti 


acteristics of administrative termination which call 


for the safeguard of effective judicial review. Formerly 
we had separal modes of review for ¢ ich different type 
of court or jurisdiction. We have learned that the 
great variety of subjects which come before the courts 
does not require variety in appellate procedure. A sim 
ple uniform mode of appeal for all cases has becom 
general throughout the English-speaking world. This 
experience is a sufficient refutation of the argument fo 
retaining divers modes of review for different adminis 
trative proceedings. 


\s things are today, procedure to review administra 
tive determinations takes on many forms. It has grown 
up haphazard by statutory additions to and judicial 
development of certain common law and equitable 
remedies. Statutes have made every sort of provision 
for review as to particular administrative agencies, preé 
scribing appeal or certiorari or prohibition or suit in 
equity with no system, choosing one form for this stat- 
utory agency and another for that with little attempt 
at uniformity. Indeed, statutes have often sought more 


to cut off judicial review or greatly restrict it than they 


have to make it effective within the range of the con 


stitutional guarantees which it requires 
Dean Stason has put the matter well saying that the 


statutory remedies aré¢ part of statutory chaos, a 


heterogeneous confusion of ill-conceived and badly 
drafted provisions grown more or less like Topsy and 
badly needing scientific attention Ihe state reports 
are full of cases of doubt how to proceed. In some states 
the distinctions are still so technical that resort to the 
available remedies is discouraged. In the result, con 
stitutional protections against arbitrary invasion of in 
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CURBS ON ADMINISTRATIVE ABUSES 


dividual rights are made nugatol ith sp 
the most important individual business a! 


iCLIVILIES 


Essentials of Remedial Legislation for 
Adequate Review 


Legislation is abundantly needed I 5 situa 
tion both with 1 spect to federal admin) pencil 
and in most of the states. Four points should insisted 
upon 

1) ‘hat both sides and all person injuriously 
affected must be heard fully, on due n re orders 


and determinations are made again 


(2 That nothing which is to De Uu I S I Ss Ol 
in administrative determination ad part 
interest be withheld from his scruti i depriy 
him of full opportunity to explain it, and 
nothing to be used in arriving at tl ion 1 


to be withheld from the record for 1 


(3) That whenever determinations a injurl 
ously affecting individual interests, 5] s of 
fact be required, and a record showin l iriy 
on what evidence the findings are ba » make 
review possible and effective and to 1) I nnd 
ings have a basis in evidence of rati il | itive Lor 

(4) That a simple procedure be provided which 
orders and determinations may be V1 1 to dete 
mine whether there has been a full a lalr hearing ol 
all sides, whether the facts in dispu ry to 
decision have been found, wh ndings hav 
support in evidence of rational proba whether 
the order or determination Is in a h th ite 
governing it, rightly interpreted ipplied, and 
whether the administrative agen ppil dada rd 
ing to law the standard committ DV Statul ol 
has applied a different one, perhaps king 


or has acted up yn no standard 


This Association Has a Major Task 


We as an Association desire ) 
conditioning himself both techni nd mpera 
mentally to the practice of adminis \ Lawyers 
who adjust themselves to the pi i val world 
which is now and in the futur ) very 
largely administrative, are going tod well. On the 
othe hand the lawyer who insists ] 1 shutting Nis 
eyes to developments in this field a1 KS the courts 
as his only forum of practice may not be going to do so 
well. 

It is our No. | job in this field if hay 
prope! tribunals with due prot be 1S d inistra 
tive regulation now reaches more p han ever be 
fore, its demands are more exacting, and " inv 1 
spects it outwe ighs in volume and inte! inctions 
of other instrumentalities of justice, such as th yurts 
and even more profoundly affects substance 

Continued on ft / 
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Of the Norfolk, Virginia, Bar 
situa 
Ncies 
sisted [ was a happy inspiration that led the donors of this at a time when the world without is torn in the ceaseless 
memorial tablet to place upon these walls, for those and remorseless turmoil of war. We have enshrined a 
yusly who here shall seek what Lord Coke called the “glad prayer exalting the study of the law, at a time when 
rders some light of jurisprudence’, this “Praver Before the in many parts of the world the law must appear a 
Study of Law I se days when the svstematized mockery and order an unrecovered dream. In _ this 
sis ol iching of the is become a normal function of country, ever pressing towards the more perfect union 
arty’s iniversities, it is sting to recall that such teaching, sought by the founders, and in this crisis, when as 
prive n the English-speaking world at least, represents a com never before national unity is the watchword, we 
and paratively recent d ture. When this prayer was recall with solemn pride an internecine conflict in which 
yn is composed in 1765 irce seven years had passed since disunion, no less conscientiously striven for, was the 
Blackstone had di d his first Vinerian lecture at goal. In memory of men who to win that goal gave 
|juri- Oxford, in whicl It called upon to defend the in all that they were or had, a monument has been erected 
7s of lusion of the law as a subject for university instruction by one who has given the greater part of his life in dis 
arl And while we can add nothing to Dr. Johnson’s incom tinguished service to the country against which they 
nake parable felicity of ise, yet as this tablet has found unsheathed their swords. 
find s welcome pla in this university, I may be pard Contrasts—ves; inconsistency—no. I think we can find 
, ' ori ) P 1nonlem 2 “ ; i i 
orce med for quoting iy of supplement, Blackstone that throughout this skein of circumstance there runs 
] nc . ° 
hich muent deten a single thread of purpose; that all these seeming con 
tel But that a s vhich distinguishes the criterions of trasts have their common denominator; and that the 
og no cl hes t S ite > one : ‘ . : : a 
ig ol right and wrons b ence » establish the one, and memorial which is now perpetuated finds its fitting re 
prevent, punish ress the other; which employs in its ; . . 
» the “te : . pository in this home of the law. 
, theory the nob culties of the soul, and exerts in its 
have practice the card tues of the heart: a science. which In seeking this reconciliation I can not say much that 
+} ’ f ; . : . ‘ : 
Ue} is universal in ind extent, accommodated to each is new. But I hope to dispel some notions that are old 
; individual. vet Lending the whole eee : ’ 
. Inaiy ual din tne yhole community; tha 
iCute p ee hat notions about war, and law, and the relation between 
vanil 1 science like tl ! ever have been deemed unneces | } : 1 | - 
« 4 5 > > Oo > » > . 

; sarv to be studied in universitv, is matter of astonish them, that Nave gained currency Dy repetition rathet 
or nent and concer than merit; and it seems rather important that at this 
¢ Oo! we ° . 

With this nob statement 
ink 
f a noble ideal, were the times 
we live in normal, and this o¢ 
casion without special feature, 
[ might approp1 make an 
in nd, leaving the gift to carry 
era its own message. But the times 
vers are assuredly not normal, and 
rid. in this simple but beautiful 
very ceremony I find rtain con 
1 the trasts that I cann ll ignore 
his We are met in an atmosphere 
vurts of calm and seren habitual 
O SO in these academic surroundings, 
Address delivered I University 
Aa\ of Virginia on the sion of the 
stra- presentation to the Law School of a 
= memorial tablet, bearing Dr. John 
mn son’s famous “Praver tefore the 
r¢ Study of Law The tablet was 
: given by Hon Alexander W. Wed 
10Ns dell, lately U.S. Ambassador to Spain 
urts and Mrs. Weddell, in honor of the 
Ambassador's father and two uncles FLL IL GAL OCA LS 
PFS f yf J 
ANC all of whom were in the military set Le LA lS 
vice of the Confederate States, the two 
uncles losing their lives in that service 
Nal DECEMBER, 194 VoL. 29 687 
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time of all times our thinking should be straight 
Invective has been exhausted in the denunciation of 
war. If we could think of it only in the abstract, we 
could agree. Waste unutterable, human and material 
frustration, suffering, torture, death—these are its hand 
maids But 1 can no VY Wa ¢ in the abstract 
considering only its incidents and not its ends. We 
can not take the false road of tl pacifist, and con 
templat n vacuo. Wecann that every wal 
represents a choice of alternatives. A similar choice 
comes often to men, and often they choose the painful 
thing to avert the greater loss. Bett jettison the cargo 
than lose the ship, bet dvynan building than 


have the fire spread, better the amputation than th 
I And to take the 


gangrene, better death than dishono1 
mes nl | time. better Getl ) 
supreme example of a lm etter Gethsemane and 


I 
Calvary than lose the redemption of mankind 

Had that redemption meant regeneration, or if again 
there should come to this weary world a supreme r¢ 
ligious leader who could remake the hearts and wills 
of men, perhaps the bitter cup of ir might be taken 
from our lips—though we can never forget that som 


of the cruelest wars have been fought in the name of 


religion. But we must deal with things as they are and 
human nature as it is; and so regarded, unless from the 
e there shall be evolved some effective 


] 
ro} 


present strug 
means of international cooperation, war remains, as it 
has been in the past, not merely th trma ratio regum, 
but the final argument of peoples as well. And we 


fly in the face of history if we deny that on many oc 
casions it has served its purpose well 

When I hear denunciations of war fall from Ameri 
can lips, I sometimes wonder whether the speakers have 
borne out experience 11 mind. Is there a war in ou! 
history that we can honestly regret? Certainly not the 
Revolution. It was at an earlier date that Benjamin 
Franklin, ordinarily one of the wisest of Americans, 


wrote to Josiah Quincy that there never was a good 


war or a bad peace; but as he both helped to draft the 
eciarallo oO qaepenaence and was one oOo 1e com 

Declaration of Ind ler nd f tl 

missioners who negotiated a treaty of peace which left 


many things to future arbitrament, including that of 


inother war within thirty years, we must conclude that 
in this hasty generalization he yielded to the temptation 


of phrase-making rather than recorded a considered 


judgment. Even the War of 1812, hardly one of the 
more glorious episodes of our history, was followed 
by the achievement of its main purpose. The War with 
Mexico brought the empire of the Southwest. Can we 
today imagine California, the buttress of the Pacific, in 
the hands of another power? And even on this occasion 


and in this presence I dare affirm that few to whom the 


Lost Cause will ever be sacred would now wish for it 
a different outcome 
Che first World War 


ically termed it at the time 


s Colonel Repington prophet 
was the final refutation of 
Franklin’s aphorism. It was a good war and a bad peace 


and until Pearl Harbor the peace was the rallying cry 


HRR 


for the isolationist. Disappointmen its outcom 
a tragedy in which our country had its r regrettable 
share—lent color to the revisionist conceptions of the 


t 


war and its causes advanced by certain historians of the 


cloister and popularized by Walter Mill his 
school. Their day is past We are no lon invited to 
believe that the conceptions of Germany tha e ente! 
tained, the convictions vhich we held tl use for 
which Americans died, were the product of delusion 
and folly. Our only regret is that we did finish the 
job, and keep it finished. God grant tha nay not 
have this regret again. 

But, you may naturally say, what has all this to do 
with the law? Did not Cicero say, “silent leges nte? 
arma’?! And are not the conceptions of war and law 
mutually contradictory? 

For answer to these questions I shall 1 1 a short pas 


sage from The Struggle for Law by Rudolph Von Jher 
ing, the great continental jurist of the last half of the 
nineteenth century. It may seem stran 


§ particu 


lar moment, to cite a German on any subject connected 


with war. But scholarship, like the arts, has no na 
tionality; and I can think of no more fruitful book 
for the law student, or indeed the lawyer, than Von 
Jhering’s great work. It opens with th striking para 
graphs: 

Ihe end of the law is peace The 
war. So long as the law is compelled to t n readi 
ness to resist the attacks of wrong—and will be com 
pelled to do until the end of time Ca pen ith 
wal he life of the law is a struggle is ! l i nations 
of the state powe! of classes, of individu 

All the iw in the world has been ob ied by strife 
Every principle of law which obtains had { » be wrung 
by force from those who denied it; and every legal right 
the legal rights of a whole nation as well those of indi 
viduals—supposes a continual readir ) ass id 
defend it. The law is not mere theory t living force 
And hence it is that Justice which, ir nd, holds the 
scales in which she weighs the right I n the other 
the sword with which she executes Ch 1 without 
the scales is brute force, the scales without the sword is 
the impotence of law. The scales and the sword belong 
together and the state of the law is perfect onl] here the 
power with which Justice carries the sword is equalled by 
the skill with which she holds the 
And then, driving home the appli f these 

principles, he went on to say: 
Law is an uninterrupted labor, and t of the state 
power only, but of the entire peopl re life of 
the law, embraced in one glance, pt h th me 
spectacle of restless striving and workir 10] tion 
ifforded by its activity in the domail ymic and 
intellectual production Every individual placed in a 
position in which he is comp lled to defend his | rignt 
takes part in this work of the nation yutes his 
mite towards the realization of the idea on earth 
From this thesis the author proceeds to the conclu 
sions that the very life of the law is a struggle, that the 
struggle for one’s rights is for the individual not only 

1. Mil. 4, 10. It may be noted that he also s Bella suscipi 
enda sunt D € isam, ut sine tinjuria f é tvatur Of 
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personal but a so duty, and that since a nation 1s 
ut the sum of tl dividuals who comprise it, the 
relative duty falls mn the nation, cost what it may, 


» defend its rights. | 
rk published 
wland and individ I 
ttagonists of the prin 
not need to « 
ee 
lat ris 


at Churchill’s def 


I 


erased the ign 
this side of the 
irs ago an alumnus 


it having the iro 
red that “the 


us be thankful 


he Covenanter 


fact that in this 


in interesting 


ears ago, the author cites 


y 
Ss 


nglishmen as the conspicuous 


that he advocates. We 
English stock in order to re 
ition can still be made, and 
We shall never surrender” 

EAC I time”. And 


that twenty-five 
this university, hating war 
in his soul, de- 


more precious than peace”. 


stil] 
Obey th eve, obeyed prime 
For in this globa ruggle there is posed a mightier 
than that propounded by Von Jhering—the issue, 
»t what the law ts 1t whether the law itself shall be 
The purpose described in the Massachusetts Declara 
ion of Rights—‘‘to end that it may be a govern 


a new and stark 
Hitler. The “sti f 
ss, not merely ol in 

he world itself 


Perh ips you ma‘ 


government of men’’—has taken 


before the dictatorship of 
xr law” has become the busi 


dividual or the state, but of 


it 1 am guilty of exaggeration 


overillustration uuld be a better word—in thus de- 

loping the relatior p of war with law, or at least the 
law which students here will take into their daily lives 
But I do not think s [he principle is the same for 
the individual as for the nation. In its application to 
the ordinary affairs of men, we must of course remem 
ber, as said by a it Virginia judge, that “‘Law is 
1ot an exact scien It has no invariable standards by 
hich rights may be measured.” And those who go 
suut from here, wit ll of youth’s superb disdain for 


ympromise, will find that the time comes often when 


»M promise S shou d 


law by unreasonab SS 
the longer we live the mo 
tion of our own bilit 
that we should eve mM} 

an that we should eve1 


made We do not serve the 


or mere pigheadedness, and 
re acute becomes the realiza 
y. But this does not mean 
It does not 


rromise a right. 


discard a principle. And the 


LEX 


more deeply a conviction is held, the more imperative 
the duty to defend it. 

And this leads me to quote one more saying of Von 
Jhering’s, which is, I think, especially appropriate in 
connection with the great internal conflict which this 
memorial so movingly brings to mind. He said: 

For the state which desires to be respected abroad, and 
to be firm and unshaken internally, there is no mor 
precious good which it has to guard and foster than the 
national feeling of legal right. 

Note the words “the national feeling of legal right’ 
not necessarily the legal right, but what is believed to 
be the right. The American Civil War was not fought 
to avenge injuries, for exploitation, or for conquest 
It was not fought on the issue of slavery. It was fought 
to resolve a conflict of political creeds; union on on 
side, the rights of the states on the other. For most ol 
us now, that issue has a merely historical interest. But 
we will never forget the devotion of those who fought 
for it, who in the words upon this tablet, as rendered 
in the King James version, “loved not their lives even 
unto death”. And now that the Union is forever estab 
lished, and the possibility of disunion has vanished 
from the minds of men, the memory of this devotion 
remains, perhaps more tenderly cherished for the very 
reason that the cause for which it was rendered was 


lost. 


I think it was this that led Henry Seidel Canby, in a 
striking phrase, to speak of the “lost causes which are« 
perhaps the only causes that are never altogether lost” 
Devotion and sacrifice always stir our hearts; when they 
are rendered in the defense of national convictions the 
have the added sanction of duty well performed. In 
the great contest in which the young men whose mem 
ories we recall today had their part, victors and van 
quished alike made their supreme contribution to th¢ 
determination of the future of this nation of ours. And 
we can pay no more fitting tribute to their memory, 
and at the same time attest no more effectively the union 
of our country, than by applying to them the words of 
the great leader against whom they fought: “With firm 
ness in the right as God gives us to see the right”. It 
is only through practicing this virtue, by holding to 
this faith, that we can bring again the reign of law to 
a tortured world. Only thus, once achieved, will the 


reign of law endure. 


Prayer Before the Study of Law 
{lmighty God, the giver of wisdom, without whose help resolutions 
re vain, without whose blessing study is ineffectual; enable me, if it 


be thy will, to attain such knowledge as may qualify me to direct the 
btful, and instruct the ignorant; to prevent wrongs and terminate 
ntentions; and grant that I may use that knowledge which I shall 
ttain, to thy glory and my own salvation, for Jesus Christ’s sake. Amen. 


September 26, 1765 
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NEW YORK EXPERIENCE SHOWS NEED FOR 
BETTER METHODS OF CHOOSING JUDGES 


HE dramatic incidents whic 


tion and election of 


State Supreme Court this 


District (New York and Bror 


nation-wide interest and gay 
to the long efforts to bring abo 
the nomination and 

courts, in those states and loca 


methods have not 


terest in the subject has been 


In New York City the cir¢ 
the nomination and election of 
Aurelio to the Supreme Court |! 
sions, in favor of serious stu¢ 


\Association’s 


proved methods of judicial s« 
unanimity and vigor, t newsp 
pointed out and urged tl nee 
to assure against 1 

cidents affecting publ confid 


Association ot the Bar | 


Phe 
and the New 
hands to deve lop and urge a1 
ernor Thomas E. Dewey ga 

popular demand, and decla 
b tte! methods ot 


study “from my administration 


from l[e ade 


s of 


In the belief that a factual 


spired in relat 


the Supreme Court 1 New \ 


Bronx will ce 
now ol here: 
selection, the Jor RNAL has LIS 
following impartial account, 11 
be of general and cont 


In so far as it deals with persot 


largely from the 
] 


mcernea W ques 


and is not ¢ 
with persons or parties, as su 


purpose 5 ot 


activities will have to be referred 
is unusual in this maga yu 
| - | > . ‘ 
that is upon an electoral sys 
labels and party machinery so 


a part in the selection of judg s 


and communities W 
and satisfactory methods of 


find this narrative of interest ch 


what they have avoi 


T he 


the nomination of 


background for th 1 
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h attended the 


7 
il! idv peen 


reiterated re 17 


York County Lawy 


the Bar and from 


official document 


identification, part’ 


Magistrate \ 


nomina 
New York 

the First Judicial 
Counties attracted 


: ion-wide Impetus 


r procedures fo1 


lities where satisfactory 


dopted P ypul r in 


re enhanced 


tances surrounding 
Magistrate Thomas A 
mediate 
rf tl American Ba 


for im 


repercus 


mendations 
With 


rt that me 


unusual 
tropolis 


1 tor prompt action 


of such untoward in 


n in the judiciary 
Cit ~ New York 

rs’ Association joined 
lial program. Gov 

I c support to th 
he drafting of 

mn I i\ prompt 


rislature 
it of what tran 
yf Justices ot 
County and the 
x those who a1 


judicia 
prepared the 
spe ts which may 
ind significance 
n prepared 


1 tl cord facts 


le rt 


yns of responsibility o1 


Necessarily, for the 
es and partisan 


in extent which 


I esponsibility for 
ich gives to party 
ind conspicuous 

hat locality. States 

i\ id ypted improved 
sing their judges will 


is a revelation of 


that seven Justices of the State Su Cou te 
be elected on Nove 


mber 2, in the Firs dicial District 


which is 


I 
Bi TX Counties both l h n G l \ \ k 

Four incumbent judges, all of 1 cular D 10 
crats, had satisfactorily served Le \ . Accord 
ing to the recognized practice in N , 0 he 
Republican and the Democratic pa iid no inate 
these sitting judges Messrs. Unter: l Cohti Collins 
ind McGeehan, all for unopposed nm. | 
David W. Peck, a lawver of consi p 1 
ind high charact r, had b n appoin l 5 me 
Court by Governor Dewey, and tl 4 blican party 
naturally sought to assure his elect i full term 
through a bi-partisan nomination if ica lew 
of the prevailing composition of tl tora 

For the two remaining places, i rep 1 that 
President Roost vell a resident of N } h d sired 
the nomination of Congressman ] \. G 
Democrat, also an experienced law yI f m 
Ihe seventh place, if a bi-partisar iY 
ived at, would 70 to the choice cular Demo 
cratic Tammany) organization in N York (¢ 

An additional factor was that G r D had 


appointed to the Court of Appeals ] I D 
Thache1 i distinguished Repub » Nad 
been United States District Judge, S itor G 1] 
of the United States president of V} \sso ) the 


tv of New York, meml I Hou ol 
American Bar Assov and ( Do 
yunsel of the City of New Yor} \ state’s 


Bar of the C 
De le rates of the 


ration C 





highest court It iw consisted I | ) ind 
two Republicans and the vacancy | 
he resignati f one of the » K ! 
seemed to Db an ybvious prop i in 
ymination | Judge Thacher n in 
Court ol \pp iis Was i l il 

associations thr ug ut tl Stat i 
politica parties 

Stull 1 furt il I n S t] 
leadershi of both lajor p s ro 
fessed a desi ») take any judi he 
Ca npa m, soa » Col ntra mn I Haskell 
impa oT) tl i icancy in | | nant 
Governor. Unexpectedly their efforts S d 
in making judiciary issue asi m 


The Bi-Partisan Agreement Included 
Magistrate Aurelio 


Under the circumstances above sh 
ment between the Democratic and Reput 1 parties 
was consummated by their lead Six D crats 
nd one R iplican were no na i! S 


AMERICAN Bar Assi 


made up of New York \I i i ina 


, 
IX 
On 


NEED FOR BETTER METHOD 
he Supt and Judge ‘Thacher was 
vY named Court ol \ppeals. 
Che four i nbers of the Supreme Court, 
ilar D Y o d on and nominated, 
th | Peck, Republican, and Congressman 
( n ho US judicial service. For the 
ed on nominating Mag- 
Thomas A he choice of the Democratic 
atio 
Chis nomin d acceptably as an assistant 
5 t attorn 1 magistrate He had been 
ippointed, a in,” by Mayor LaGuardia. 
His rk asati te had generally been thought 
yf. The 1 ind ction of the bi-partisan 
ket was exp ke place without difficulty o1 
ird inci Democratic judicial conven- 
net and 1 agreed-on “slate”. The 
Republican jud yn did likewise, the follow- 
night 


Disclosures by District Attorney Hogan 


Startling events followed tl nominations 
O h da Re} ca nominations, 
istrict Atto is 5 H ean, who had been 
rominated and both political parties, sum 

ed ( ach pa and gave him 
rmatio ynversation which had 
ken place, o nlisted telephone which the 
District Attorney tapped,” between Magistrate 
Aurelio and o I k Costello, on the morning alter 
Democra ns Y relation thereto. 

] is reported a iat District Attorney Hogan 
iformed th party leaders that unless they 
hdrew tl \ mination, this telephone con 
sation would yublic. T Republican judi- 

il conventi made § nominations, and 
l] yurned dg )! part of its lead 
re ae ta the A Cos » conversation, which had 
l ady taken { lorning is to the Costello 

onship Magistrate Aurelio 
he Dem 

| Dis \ ide public the Aurelio 
Cos lo ) xt of the telephone 


ynversation. J r cam District At 
torney’s knov oh his current investigation 
yf a crime, u utter of judicial nomina 
s. I] Co »’s phone had taken 
i l l ft coul The District Attorney 
stated at tl I is intorma yn “did not disclos¢ 
i Col ssio by Magistrate Aurelio 
Therefore the s I s to the latter could not b« 
dealt with nal proceedings. 
As to Coste is charged that he was “an ex 
mnvict, a pers id reputation, an associate of 
maietactors ( is well as a powerful factol 
in the Dem i nization and its selection olf 
judicial no \ » Magisti Aurelio, it was 
iarged tha , p had § d Costello’s sup 
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port and aid in bringing about his nomination, had 
thanked Costello 
by the Democratic convention, and had expressed “un 


for accomplishing his nomination 
dying loyalty” to Costello. Ex-Judge Charles B. Sears, 
formerly of the New York Court of Appeals, as Referee 
for the Appellate Division in the Aurelio case, found 
“that Frank Costello’s character was as just stated and 
altogether bad, I have no doubt.”” The question of proof 
of Magistrate Aurelio’s knowledge of Costello’s reputa 
tion, associations and character was another matter. 
Confronted with the storm of public anger aroused by 
the disclosures, both parties quickly reassembled their 
judicial conventions, and also their committees to fill va- 
cancies on their judicial tickets, and did all they could to 
repudiate and render void their nomination of Magis 
trate Aurelio for the Supreme Court. They undertook 
also to make substitute nominations provisionally, to en 
able them to agree, if they could, on an acceptable candi 
date for the 


place. It was reported at the time that 


District Attorney Hogan urged on the leaders of both 
parties, and of the American Labor party as well, that 
they agree on a nominee of outstanding character who 
would have the full support of the bar associations, and 
suggested that the American Labor party keep open its 


“line” or “row” on the voting machines for such a 


nominee. There is a dispute of fact as to the pledges 
or assurances then given by the leaders of the Demo 
cratic and American Labor parties in this respect 


all 


of improper conduct against him, but did not deny 


Magistrate Aurelio, meanwhile, denied charges 


the telephone conversation. He refused to declin« 
| 


the nomination of either party, or to withdraw as a 
candidate. 

The bi partisan soard of Elections, made up equally 
of members selected by the two major party organiza 
tions, endeavored to give effect to the action of the 


The 


tions within the judicial district became active, in an 


party conventions and committees bar associa 


effort to compel the withdrawal or disqualification of 


Magistrate Aurelio. 
Ineffectual Efforts to Accomplish Aurelio’s 
Defeat or Disqualification 


Then followed a series of events which established 


the extent to which the popular electoral system 


frustrated in this instance the public will. Magistrat 
Aurelio went promptly to court, to compel the Board of 


Elections to accept the validity of his nomination as 


firs’ made by the major parties. He contended that 
the election law did not authorize the judicial conven 
tions to reconvene and annul the nomination first 


made, and that no vacancy existed which could be filled 
in respect of that nomination. In swift succession, this 
obviously sound contention was unanimously sustained 
by the Special Term, the Appellate Division, and the 


Court ol \ppeals. 


Thus it became certain that Magistrate Aurelio 
would appear on the voting machine ballot as the 








NEED 


nominee of both the Democrat ind the Republican 


parties, unless he could be 


in some manner disqualified. 
The Association of the Bar of the City of New York 


and the New York County Lav rs’ Association, act 


} ] ] ] t 


ing in concert, then decided t institute removal 
proceedings against Mr. Aurelio as a magistrate If 
such proceedings prevailed and vas removed, the 
\ppe llate Division mpow by a 1943 law, t 
make a removed magistrate ineligible to hold any 
judicial office. Mr. Aurelio resigned as a magistrate 


and the removal proceedings were abortive 

Several prominent lawyers and other citizens ap 
pealed to Governor Dewey, late i October, to call a 
special session of the state legislature, to amend th 
election law SO aS to permit tl political parties to 


reconvene their judicial conventions and make a new 


nomination After ireful consideration, Governo) 
Dewey declined to iss such a call, chiefly on the 
ground that it would be a bad precedent and practice 
to authorize folitical parties to ike eleventh-hout 


changes in their nominations, aft campaign had 


proceeded pl ictically to a close. H ymmended that 


the electorate deal with the situation in casting thei 


votes, as they had 1 their power to do 


Inability to Agree on One Candidate in Opposition 


The bar 


to the leaders of the political parties to help assure the 


| P 


associations an other citizens appealed 


defeat of Magistrate Aurelio | rreeing on one candi 
date, who could be independent nominated, if need 
be, and then given party support. The American Labo 


party had not nomi Aurelio. It was 


the only party still in a position to nominate. It pro 
ceeded to nominate one of its leaders, former Municipa 
Court Justice Matthew Levy, whose endorsement was 
openly and immediately urged by Mayor LaGuardia 
and others, including Chairman Edward J. Flynn, of 
the Democratic organization in Bronx County, forme: 
Chairman of the Democratic National Committee 


A meeting of the Democratic and Republican leaders 
Republican 


leader publicly attributed this to what he regarded as 


broke up without an agreement The 


Democratic unwillingness to agree on anyone except 


party, whom tl 


Judge Levy, of tl American | 
Democratic organization soon was induced to bring fo 
ward as its independent nomin \] 


cating factor was that 


varently a compli 


Americ in I ibo1 party had 


endorsed the regular Democratic nominee for Lieuten 
ant Governor, Gener Wil Hask 

The leadership of the bar association generally fav 
ored the acceptance of Judge Levy as the only means 


} 


of ensuring the defeat of Aurelio. The 


Republican organization, and a minority in the bar 


associations, declined to favor Judge Levy, on grounds 


arising out of his alleged relationship to George | 
Browne, William Bioff, and other leaders of notorious 
. . } ¢ } ] 
labor unions in the moving-pictu theater indust 
and his alleged public praise of a racketeering leade 
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who later wa ynvicted of a a ad as soon 
vote tol irelio as for Lev ( nnist 
George Sokolsky in the Evening Sun. The Republican 
party adhered to its independent n ion of George 
Frankenthaler, whose excellent qualifications for judi 
cial office were attested by the bar ass tion ut whose 
chances of election as an indep wel 


7 + f 


not favorably regarded 


Final Effort to Disbar Mr. Aurelio As a Lawyer 


As a final measure akin to desperation, the bat 


assOciations instituted proceedings to disbar Mr. 
Aurelio as a lawyer, hoping thereby to disqualify him 
for election to the suprem<¢ Court s only lawyers are 
eligible to election to that Cou I Appellate 


Division appointed as Referee the Honorab Charles 


B. Sears Bullalo, a Republican and retired associat 
judge of the Court of Appeals. District Attorney Hogan 
prosecuted the charge of conduct u i lawyel! 

After hearing the evidence in support of the charges 


and Magistrate Aurelio’s earnest defe Referee Sears 


rendered his re port, 


which was published, and also 
Appellate Division fol 


on November 1, the day before the elec- 


confirmed by the First 
Department 
tion. The disbarment of Magistra \urelio was denied 


on the recommendation of the Referee 


{ 

[he decisive factor in this outcome was the absence 
of convincing proof that Magistrate Aurelio was aware 
of Costello’s reputation, associations, and character. 
“I am not impressed by the content that the re- 
spondent, on first learning of Cost icter and 
reputation after receiving the nominati is charge- 
able with unprofessional conduct ‘ lecline 
the nomination,” Referee Sears said opinion 
“To requir¢ him to renounce a cause he 
learned of unworthy support would xtravagant 
penalty for an act for which h bot l il spon 


sibility.” 


Room for Suspicion Did Not Amount to Proof 


The Referee was satisfied that Coste s “‘a persol 
of bad reputation, an associate of ilefactors and 
gangsters,” but said that testimony sed that du 
ing Mr. Aurelio’s acquaintance with Costello was 
apparently living a respectable life and spectable 
neighborhood. Also, he said, Mr. Aurelio had the right 
to consider that Costello’s associates it ided Congress 
man Michael J. Kennedy, leader of Tammany Hall, 
and Dr. Paul F. Sarubbi, Mr. Au riend who 1s 
the Tammany leader of the First As ly District 

Referee Sears, however, said that rd of the 
case was “such as to arousé suspicio!1 inted out 
that Mr. Aurelio under cross-examination was yme 
times evasive and guilty of contrad s; witl spect 
to his grand jury testimony 

“Suspicion, however, is not prool former asso 
clate judge of the Court of App ils “Judicial 
letermination cannot rest on so unstal i Das 

In his lengthy report, Referee Sears noted that the 


AMERICAN BAR ASSOCIATION JOURNAI 
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soon 


nnist 


harles 
Oclal¢ 


logan 


NEED 


cord is “wholly d 
unethical or improy] 
yondent (Mr. Aur 
rmance ol his du 
\ttorney s othice im 
Court 
I he steps which 
York County, to ol 
hods ol nomill 
said by Reteree Sea 
iS i 5 LU beco! 
Ss the general 
he aspita 
I 
ging his can 
£ the resp 
rict leader”’ ] 
port noted that M 
hat the variou 


mitrol of the n 
spondent sought 
Che publication, 
the 
Magistrate 
the 


yme ol disbarm 


favor ol 
any of distri 
‘ 


ir active support 


[he Election of Mr 
Election day 


vith an almost hoy; 
voting machines. J 
\ure l 


lio, he had to 
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n would be 


[Three rows on 
ach, for the Sup1 
names of Lev 
laces, as indepen 


The name of Thon 
Democratic row B 
with the party n 
slete repudiation 
he complexity 
instanced by tl 
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1 of any suggestion of illegal, 
onduct on the part of the re 
the 


in connection with 


2 public officer in the District 


pel 


the bench of the Magistrate's 


New 


under the present 


awyer needs to take, in 


judicial office 
were 


n and popular election, 


in part: “When a person 


indidate for the Supreme Court, 
ce for a leader of the district 
ides to take the initiative in 
forward. This was done in the 
by Abraham Rosenthal, his 
h Assembly District). The 


Kennedy's leadership ‘“‘was such 
his almost absolute 
ofhce the 


recognize 
on tor th which 


he eve of elec ion, of the out- 


nt proceeding, reacted heavily in 


Aurelio, and it was reported that 


political organizations resumed 


i 


him, under orders 


. Aurelio to the Supreme Court 
confronted 
the 


the voter 


averag<t 


ssly confused muddle on 


vote effectively against Magistrate 
seven nominees, one ol 
gainst Aurelio. 


ag 
had 


101 
ICE 
names in 


machine seven 


Court. Rows D and E had only 
ind Frankenthaler, in awkward 
nominees without party labels. 
is A. Aurelio was in each the 


und the Republican row it at Be 


beside his name, despite his com 
Ost parties 

the task of the average voter may 

instructions given in the news 


[The Herald-Tribune, on Election 


rs as follows: 


JUDGES 


fact that the name of Thomas A. Aurelio, repudiated can 
didate of the Republican and Democratic parties, is on 
the voting machine opposite the emblems of those parties 
\lso contrary to custom, it is possible to vote for mor 
than one candidate in each up and down column on the 
Indeed, to vote for seven candidates, yet to avoid 
voting for Aurelio, the voter He 
and this is important—cast only one vote for any on« 
He cannot, for example, vote twice for Peck in 
Column 3; but he can Frankenthaler, Peck and 
Mintz in Column 3. We that he vote for 
Frankenthaler and Peck, for the four incumbents, Collins 
Untermyer, McGeehan Cohn, and for other 
choice, being careful not to vote for Aurelio. 


machine. 
must do so can, how 
ever 
candidate. 
vote for 


recommend 


and one 


Ihe ineptness and impracticality of an electoral 
process calling for such advice to voters are obvious 

The result of course was the election of Magistrat 
Aurelio to the Supreme Court, although the combined 
vote of Messrs. Levy and Frankenthaler exceeded the 
vote for Mr. Aurelio. A large vote was polled for M1 
Aurelio in each the Republican and the Democrat 
columns, a fact which illustrates the potency of party 
labels, despite all the efforts put forth by the press, 
the bar associations, many lawyers, and some political 
leaders. The ineffectual litigation and proceedings as 
to the technicalities of his nomination, and the pro 
ceedings which tried to establish his unfitness to be a 
lawyer, attracted wide attention to his candidacy but 
did not lead the electorate to defeat his election. To 
what extent the voters, in their desire to pass judgment 
on his qualifications for the Supreme Court, were 
frustrated by the complexity of the ballot as it appeared 
on the voting machine, is a matter on which experienced 


opinions differ. 
Summary and Analysis of the Vote 


The summary and unofficial analysis of the vote at the 
bottom of this page will be of much interest. 

It will be noted that Magistrate Aurelio was elected 
by a margin of 48, 804 votes over his nearest opponent, 
Judge Levy, and that Messrs. Levy and Frankenthaler 
together polled nearly 92,000 votes more than did 
Magistrate Aurelio, who received 92,789 votes in th 
Republican row and 174,592 in the Democratic row, 
on the voting machines, despite the repudiation of his 
candidacy by the Democratic and Republican parties 





Voting f S Court justice in the Ist Judicial 
District, Manha Bronx, is complicated by the and their support of other nominees, who could not 
Unter- Salva Levy, Franken 
Pec Aurel Gavagan Collins, myer, McGeehan, Cohn, Mintz, tore, AL.- thaler, 
Rep-I Rep-Dem. Rep-Dem. R-D-AL. R-D-AL. R-D-AI R-D-AL. AL. AL. Int. Jus. Judiciary 

New York 242.5 155,032 239 256 306,475 300,463 299,009 281,235 56,200 61,395 92,461 86,739 
Bronx 173.3 112,349 172,081 271,135 266,811 269,665 255,073 89,803 97,728 125,116 53.861 

Totals f 267,381 411,337 577,610 567,274 568,674 536,308 146,003 159,123 217,577 140,600 

Elect ( Untermyer, Cohn, Peck, Gavagan, Aurelio. 

PARTY VOTE OF CANDIDATES 

Peck’s vote Republican 173,076; Democratic 242,535 
Aurelio’s vote Republican 92,789; Democratic 174,592 
Gavagan’'s Republican 174,240; Democratic 237,097 
Collins’ vote Republican 183,254; Democratic 249,794; American Labor 144,562 
Untermyer's vote Republican 174,825; Democratic 245,659; American Labor 146,790 
McGeehan’s Republican 180,023; Democratic 246,996; American Labor 141.655 
Cohn’s vote Republican 161,612; Democrati« 232,727; American Labor 141,969 
Levy's vote egrity Justice 38,456; American Labor 179,121 
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THE EXPERT WITNESS 


ach board to consist of election held under official auspices. Ihe three high 
ie justi Appellate Division, two law est candidates go on the ballot in the following popular 
» be appoi Court of Appeals, and two non-partisan primary election. The ballot at this ele« 
n to be ap] y the Governor The mem tion shows the order of the candidates as expressed by 
s would sei rms without compensation the Bar poll, and the two receiving the highest vote in 
= ld be s yut regard to political afhli the primaries become nominees for the general election 
, s; or Opinior zyht to nominate by petition 2% : 
O Seas aie ieee nell Governor Dewey Pledges Active Study of Remedy 
i ithout party designations ot In any event, the whole subject is at the stage of very 
rl s of the ne natine board active discussion and consideration by aroused citizens 
by part’ sienation. It and new and powerful support is rallying to the stand 
1 that 1 nominatine boards would id of the bar associations Governor Dewey said, on 
’ tl he community and at the the day after election, that: 
: oat , one of s right to present Certainly there will be a great deal of study given to 
ieee es sonaiel abe ia me tt ods of selecting the judiciary over the next few months 
both by leaders of the Bar here and by members of my 
, ulate In secret idministration in Albany 
Any change, in New York, will have to be made by 
Plans Offered by the American Bar Association 1 constitutional amendment, which could not be sub 
. : mitted to the people before November of 1945 and, il 
\ wnern estasas adopted, could not govern judicial selections earlie 
\ ul : . modin d form than those of 1946 
states ° pie & or appoints Meanwhile, rival political leaders in New York are 
proposec y a non-partisan bandying epithets and accusations, on the radio and in 
ULINg subsequent election where the press. But on January | Ex-Magistrate Thomas A 
ters t or reject the nominees Aurelio will don the robes and ascend the Bench of the 
he Asso » a modification of this pro Supreme Court of the State of New York, despite his 
eff idicial candidates be recom repudiation by all political parties and the majority 
| 1 Ba rential primary vote cast against him 
THE EXPERT WITNESS 
By MAX W. BALL 
or ting Petroleum Geologist and Engineer 
ENCH da it deal about the ing. They also make it advisable for him to considei 
expr yf , i little of it seriously what qualities he requires to pass the test 
( ly h of it that could not and to taste pride more often than shame at the end 
be ma s I know the expert witness of it 
is had Something may lo begin with, he must, of course, be honest. If he 
oained n expert witness take will testify to what he does not wholeheartedly belies 
ind and 7 views as to what the lawvet he is not an expert, he is a prostitute, and the soone! 
d ) searchinely, he he is thrown out of the case the better for both counse! 
uuld exp IT} v 1av then cross and client. He is not likely to convince judge or ju 
of that of which he himself is doubtful, no matte: 
Speaking s no brief to how renowned or fluent he may be 
kK | ving ol expert Nor is a mere negative honesty enough his sincerity 
ind stimulating of belief should bs comple te and positive on his client's 
T) mn is simple \ behalf. If, within the field in which he is qualified 
h Is ris si up on the is an expert, there is any important phase of th 1S¢ 
If t d and skill about which his candid opinion would be harmful to 
d witness 1 xpects anything his client, he should not accept employment or, having 
he will } ps down from the stand accepted and later learned of the adverse phase, he 
od job or bungled. The sharp should step out of the case. There is nothing that a 
s h ind presentation, judge or jury or commission will sense more quickl\ 
iste pride ol than a lack of trankness and conviction, nothing mort 
these make the damaging than the slightest suggestion ol evasiveness 
sd casion Satisfy Good expe estimony is rooted in sincerity so pro 
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THE EXPERT 


found that it will not evade or cover up. 

For such sincerity the client may have to pay a price 
In spite of the expert’s most caré ful study and prepar 
ation, an unforeseen set of facts may be sprung on 


+} 


him while he is on the stand. His sincerity should be 


such that he will give his opinion in the light of the 


unforeseen facts as straig orwardly as he has given 


his previous opinions, even though he hurts his client’s 
case and incurs his client’s displeasure This is a risk 
the client takes in retaining him, but it is a risk that 


nm most cases will pay off handsomely in the conviction 


that sincerity carries. The client can and should mini 


mize the risk by making every material fact known to 


him available to the witness. Holding out on one’s 


wn expert is not the way to win a lawsuit 

The wise witness, by the way, will not let solicitudes 
lol his sincerity make him in e€asy mark An astute 
cross-examiner may try to focus the witness’ attention 


sO sharply on. the obligation to be honest that the 


1] 


witness will neglect to examine critically the state 


ments the cross-examiner is maki 


should not succeed. True sincerity is ingrained and 


Such an attempt 
its owner need not stand guard over it. He can devote 
himself to realistic examination of the facts being pre 
sented and to answering truthfully. He is not being 
honest if he lets thought for his honesty keep him from 
an honest application of every faculty to his job of 


serving his client 


For honesty and sincerity do not imply that the 
expert should take a detached or disinterested view of 
the cast Before deciding to accept employment hi 
should do so, until he has fully convinced himself of 


ie righteousness of his client’s cause, but having con 


vinced himself and accepted oyment, then his de 
tachment should end and he should give everything 
he honestly can to winning the case. Once he enters 
the case he should cease to be an observer and become 
a partisan; unless he does so—unles makes his client's 
cause his own he WwW | not be \ rt] S fee He should 
rot let his partisanship affect his judgment or his per 
pective or lead him to distort facts or to draw too 
favorable conclusions from then —to do so would be a 
poor service to his client and might lead to disaster in 
court—but his heart should be in his client’s honest 
SUCCESS 

If he is an enthusiastic partisan, as he should be 
he will not be content to sit silently on the side lines 


1 
} 


until waved into the game and then when his own 


special play is completed race off to the showers. H¢ 
Il want to participate in as much of the planning 
ind playing of the game as his qualifications permit 


He will not rest with the thorough preparation of his 
wn testimony or even th the most complete possible 
understanding of the other testimony to be offered and 
its interrelationship with his own; he will also want 


to know as much as he can about the underlying theory 


WITNESS 


I have known a witness to hold that his job was 
confined to giving certain facts and op yns, and that 


the law of the case, or for that ma its ynduct oF 
even its objective, were no concern oO his. Such an 
attitude is on all fours with that ol rkman who 
drops his tools when the whistle blows heed s of 
what the sudden interruption may do to the job in 
hand An expert witness 1s not 1 ned to present 
facts and opinions in the abstract; he is retained to 


present facts and opinions in thei yn to and as 
part of a case that his client is tryin stablish It iS 
his business—and obligation to try to shoot his testi 
mony into the net, and how can he do it unless he knows 


tl is what 


the rules and the strategy of the ga 


can be expected from the other p 


Perhaps a word of warning is needed a his point. 
However much he may know or thu I ibout 
the case, the expert witness should 1 | hat the 
ultimate responsibility is with the l: er, and that 
counsel’s word is final as to the cond t I Case 
Let the expert present his views as | ibly as he may 
in the preliminary conferences; let him argue and plead 
to the point ol being a pest if he ishes; but when 
the lawyer’s final decision has been made, it must and 
should govern. The lawyer is th le expert, 
after all, is merely a player on the tea He should 
never let himself forget 1t. 

We have been taking it for granted at the expert 
1S qualified and competent We ma | ue to do 
so, else why would he have been retained? Would it 
be presumptuous however, to mak suggestion ol! 
two to counsel? 

First, if you must choose betwee! rough know 
ledge of the particular subject-matte1 id a big repu 
tation, take the knowledge rather tha ut on 
and take both if you can get them. I doubt that judges 
or juries are as much impressed as | rs sometimes 
think by big names as such, but re} l ion 1S isually 
accompanied by the breadth of ki edg ind = th 
varied experience that properly give weight to opinion 
If the case is sufficiently importan il ith wide 
experience and an established re} ition is likely to 
be a good investment, either to carry the main burden 
or to supplement and confirm th stimony of the 
men who lack the reputation and experier but have 
more intimate knowledge of the facts. But if a choice 
must be made, take the man who best knows the facts 
even th ugh he has less renown 

Second, if a man is brought in fr side, give him 
time to become thoroughly familiar wi he particular 
ase, so that his opinions will b based on facts betor« 
the court instead of being theories | hypothetical 
assumptions. If the basic factual ev is being pre 
pared by other men, call him in possi in time 
for him to participate in its preparation. Th ynvit 
tion that will be added to his test ny s 1 more 


than pay for any additional cost 


| 
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Returning to 1 xpert witness should require 
himself: Neo ity, pl fessional competence, 
id loyalty to his ts I would put clarity of presen 
ition. Expert tes is offered to inform and pet 
ide those befon m it is given, whether judge, 
commissio! vestigating committee, and to 
ther infor rsuaded one must understand. 
ss expert tes y is understood, at least the 
ntials of it, it t as well not be given. And the 

» understa 5 simplici 
Che expert sl ember that he is not address- 
1 meetin s fellow scientists or technologists 
even lecturu raduate students. His job is to 


ike somethin 


to men to whom the subj ct is new 
] 


a strang¢ and hich they are likely to have the 
ticism and a1 nism that most of us feel toward 
rs beyond o prehension. He must bring his 

ject-mattel heir comprehension, and must 

so simp] with such freedom from conde 

nsion that their skepticisms and antagonisms will be 
iced by ll l then by belief 

Che art of doin s the art of all good exposition, 

nely, putting o1 f in the other fellow’s position 
sciously or ul sciously the expert witness should 
to himself, “If I re Judge A or Commissioner B 

Juror C, what d I know about this subject; 
foundation \ 1 I have on which to build an 
rstanding o hat facts and what form of pre 
tation wi that understanding most easily 
juickly; what bols and analogies would mak« 
most vivid to 1 rom the time he starts prepa 
ng his material to tin ie steps off the stand, every 


ing he does sl checked against the query, “If 


I were in his ] ild I be getting this?” If the an 
er is no, the 1 should promptly back up and put 
whatever mat explanation is neccessary. Tell 

i man son does! ymprehend Is worst 
in Wasting til sa 0 likelv to create hostility 
[his involves t h preparation and digestion ol 

material 1 resented. Simplicity and clarity 
uuld not be xtemporization; they should 
planned I vs not mean, of course, that 

e testimon ye written out or memorized 
rehearsed n that the witness should so 
vaster his ma 1 so break it down into its sim 
plest terms that present his testimony and answer 


y, and without going beyond 


depth to w has already taken his audience 
In planning presentation he should not lorget 
that most of u things new and strange mor 
q iickly by eve al Grap! ic presentation, by 
eans of cl ts S 1aps, sketches, and photo 
raphs pro! ned, is often the most effective 
presentation H gain simplicity should be the 
vatchword. M re prone to make graphs that 
ynly our profes ethren can grasp; graphs from 
ich a number! so tors can be read. Graphs 
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WITNESS 


for presentation in court should be as cleat and simple 
as a newspaper war map. If a number of factors need 
presentation, give a graph to each, and be sure that 
they start with A and come out with X, so that in 
reading them the reader is never more than one step 
beyond what he has already learned. And every graph 
should be big enough and bold enough so that every 


thing on it can be easily seen by everyone concerned. 


How about technical terms? The expert should use 


them, by all means. He is talking to grown men, not 
children. Men recognize the need for special terms to 
convey special concepts, and they will appreciate being 
let in on their use, provided the terms are used to 
clarify and not to mystify. The witness who uses 
technical terms to impress a jury will impress them, 
all right, but not in the way that he hopes. The expert 
should use whatever technical terms will help his 
hearers to comprehend his testimony, and not one 
more. Whatever terms are used must, of course, be 
explained, and as a rule it is better to describ the 
thing or concept first and then give the technical term, 
rather than to use the technical term and then attempt 
to define it. 

If a man really puts himself in the shoes of thos¢ 
he is expected to convince, he will avoid the biggest 
sin an expert witness can commit, the sin of “talking 
down”. If because of his special knowledge in his own 
field he thinks himself Mr. Big among the pygmies 
he may come off the stand feeling like Mr. Marty 


among the lions. He is not Teacher talking to the 


first grade; he is talking to intelligent men who may 
be as good in their specialties as he is in his. They 
happen not to have been educated in his branch ol 
knowledge any more than he has been in theirs. It is 
his job to pass on to them some of his special education, 
is he would want them to do with him if the positions 
were reversed, without condescension or mental arro 
vance. A decent humility is as becoming in the witness 
box as it is anywhere else. 

These, then, it seems to me, are the things that a 
nan should require of himself if he goes on the stand 
is an expert: Honesty so sincere that it will permit no 
evasion, wholehearted partisanship in his client's cause 
interest in every aspect of the case in which he is quali 
fied to be helpful, readiness to abide by the decisions 
# counsel, such thoroughness of preparation and such 
ability to put himself in the position of judge or juron 
or commissioner that he can make his evidence clear to 
them, and such freedom from condescension or arro 
gance that he creates friendliness rather than hostilit 
toward his client’s case. These requirements do not 
seem impossible or immoderate; they should be within 
the capacity of every professional man of reasonable 
ability and experience. Why, then, are so many hard 
words said about the expert witness? I do not know. 
Perhaps all of them are said by opposing counsel 


Your witness, gentlemen 
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MARTIAL LAW IN HAWAII 





HE irritation i i considerable habeas < pus pi ceedings l'} 
time in Hawaii b ise of the prevalence of mai transported the prisoners to th 
tial law was brought to a | 1d =D) the sensationa have been released Judg. Met el 
clash between Lieutenant General Robert C. Richard motion to vaca his order fining G 
son, Jr., and District Jud Dell Metzge for contempt of court and has l 
Iwo Americans of German desce1 Glockner and This fine has not been paid. Instead 
Seifert—had been held by the n tary authorities for ment, so it is reported, is strong 
1 long period. Petitions for 1 s of habeas corp Department vf Justice recom: 
were filed on their behalf in t [ d States Distric Richardson be pardoned That 
Court The I a 3 5s A y appeared for nture to predic will no d 
] > } net ] +} ' t} ’ 
eneral chardson a t l i Crie 4 LOS 
G 1¢ i Ri l ds - } I} } isa 1d Ss anding tha 
he ld | ismissed 1 t walltll i re n ol , 
snout i¢ di ml l l l ( corpus p ° dings a sh yw caus 
wii ioe Metzcer denied this n the d 
Wri Judg letzg l ) doub aul Cen ob ea ae 
erounds that there was no St y OWE! ; 
oO I ind irgu question ral 
suspend the writ ma it t} iT i i ym iss d ] 
General V1 8) required » a 
bv the Governor of tl lerritot mn February 8, 19 ree } 
to cause t DOCICS » be broug 
amounted to a restoration of 
1 If this DD ) ( I ! idi bee! 
It is reported Dep Marshal at —abgoe , 
regrettable clas ) een th \ 
temp d to serv Commanding 
7 ’ 
! 1 ities could b en prevented 
General he was first it the General was not Ii! I 
his office; that whet Gene! 1] ired and a Phe qu m of involved 
ittempt was mad » serve tl he Dey Marsh Serfe cases S he 
was ejected by tl Militar | After Postpo! was suspel i l Jur u \I 
ments the General offered a the writ, bu writs | Ha n Oreanic A 
refused to submit the b di S ) | soners Jud ( Coverno ) | } ) na 
Metzger declined to a yt this n and on Augu 1 SiO nent da 
25 fined the General $5,000 { ntempt public s q § sus | 
On the same day Ger R irds S da ve! of habeas S r plac 
eral order forbiddiu Gg anv pers ed Ww h an hereof } i il la l 
court from applying 5S D ng or acceptil had Preside1 nd 
in application for a f ha pus and speci made kno After tl Pea H 
fically prohibiting Judge Metzg rom proceedin yn Decem O4) 1 — 
iny way with the cases ns had been a proc suspending 
filed This order I | } Ss ol sh Id f habeas co pus until tur ! 
be pI secuted bef ip ) ” 1 fix d | ind I qu S ( mane (; 
penalty at yn fi I hard present ¢ cy and ul 
ior a period not to ‘ | irs ) D La Ss mov d x 1S¢ il] the po S 
not to x d $5 000 bh is G lol and t ex ( 
On October 14 G R ssued anot] xercised b idicial officers and 
rd which resci 1 l prohib y I ir Ss and 
1. General Orders N I H H H \ N. ¢ 2 87 R J 
August 29, 194 The f University Press Fa | 
lit s s H | R ‘ 2 
Presid Lincoln's a 9 9 e Vv SSl 8 | f 
Chief Justice Taney. E> M Fed. Cas. No. 9487 (17 furnis ( 
Fed. Cas. 1 t S ( j g I s s D ge D 
Ex 1 [ I Cas. N sf the St cause I $ ce of < ] Z i 
ne ( W Wis. 382 s ( 
Ju ge H W \ g \ $s S < ‘ 
officers severa star < sreg e R | 
lu Ha M:; I H ( 6 W. \ . \ ( 9g I 
L. J. 187-190. D g \ 8 Justice K sued The B B s-M 
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] 
dal 


Dec 


d Metzvge1 ided it under the 


MARTIAL 


d confirmed by the Presi 


Ingram M. Stain 
umation in which he referred 
1941, as having 


habeas corpus and 


; ill l t ther civilian officers 
local 


hereatfte. 


erritorial and the 

th day 

S ind powers, ac 

» Lhe ing matters and 

set forth a list of functions, 

including 

ul nd civil except 

embers of the armed 

rmed forces, . 

ion ff military 

proclama 
hal 

Navcas corpus 

1943 


directed to function 


because 
p o tf One of these fun 
S St power to grant a writ ol 


of the petitions 


rl i y take ditlerent view. On 


) ] vas published? by Brigadier 


| HY Cre I Executive, 
General Orders 


under the 


I n eff ind the 


ns suspe nded 


privil ot 


ts followed his view 


obey them 


IK son in relusin to 


Jud Metz 5 ano reason for the issu 


DECEMBER, 


ined s corpus. There ts a 


nder the Organic Act the 
id ver to suspend the writ only “in 
minent dange 
rnor s proclamation 
8 negativing the 


existence of any 


as destroying 


1d, thereiore, 


suspension of the 


writ 
ality f the actions of the 
irtial law in Hawaii has not 
serious 
the extent to which martial 
st was legally justifiable 
Poindexter, by his procla 
nquished all executive, 

} 


ind 4i powell to the 


Commanding 
The Com 


iposed 


n 
of Hawaii signed an 


1943 Vol 9 


LAW 


IN HAWAII 


title of “Military Gov 
During 


manding General assumed the 


ernor’® and set up a “Military Government” 


the next twelve months about 165 general orders were 
issued. ‘hey covered a great number of civilian activi 


ties and included the exercise of almost every govern 


mental power except taxation. Some of the principal 
functions exercised by the military authorities were 
civil and criminal courts; municipal affairs, including 
taxicabs, rent control, garbage disposal, house num 


bering, trafhc regulations and direction of the police 


labor; licensing of the press; civilian defense activities 


public health, hospitals and waterworks; prisons and 


insane asylums; price control; licuor control; flood 
distribution and production; tran portation; and ma 
terials and supplies. 

Ihe civil courts were closed.® The Military Governor 
had set up provost courts, subject to no obligatory 
review, which could impose penalties up to $5,000 and 
five years imprisonment and military commissions wer¢ 
constituted, which could impose any penalty, including 
a sentence of death, subject only to the review olf thx 
Military 


courts and 


Governor. All criminal cases were tried it 


these civil controversies were sometimes 


ordered settled in the provost courts 
Orders? December 16, 


January 27, 1942, this absolut 


By General issued on 194] 


and martial law was 


modified and the civil courts were authorized to exer 


cise the following powers: to condemn land for use by 


the Army and Navy; to hear and determine appeals; 


to deal with probate matters provided that no con 


tested case should be heard save by consent and that 


no witnesses should be subpoenaed; to hear civil equity 
Cases provided ho writ ol habeas corpus, mandamus 


injunction or specific performance should issue and 


that no witnesses should be subpoenaed. No jury trials 
lal 


tried except tl 


criminal cases 


could be heard or any criminal cas¢ 
permitted to dispose ol 


1941, 


required and witnesses need not be subpoenaed 


courts were 
pending on December 7, where no jury was 


Martial law remained absolute so far as serious con 


tested criminal cases were concerned 
Che Department of the Interior and the Department 
of Justice 


in August, 


situation and 
VW al LD 


civilian 


became concerned over the 
1942, 
looking to the 
After 


was reached by the three departments and was reported 


August 28. 


be gan discussions with the 


restoration of 


partment puris 


diction prolonged negotiations an agreement 


to the President on That agreement pro 


vided for the simultaneous issuance of proclamations 
by the Governor of the Territory and the Commanding 
afterwards General Orders were is 


General. Shortly 


sued which authorized the civil courts to exercise the il 
normal jurisdiction and procedures except as to the 
writ of habeas corpus, criminal suits against military 


personnel and defense workers, civil suits against these 


order which was posted at the entrance of the Judiciary Building 
announcing the closing of ali Territorial Courts 
7. General Orders Nos. 29, 57. 
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Property Under § 75(s) (3) 
In valuation proceedings under § 75(s)(3) of the Bank 
‘} . ruptcy Act, it is error for the conciliation commissioner to fix 
the value of property partly upon his personal investigation 
However, that error may be cured by a review of the district 
Court court if the latter bases its valuation on the evidence of record 
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to challenge the legality of their tria 


} 


the opinion in such a case would no doubt sett 


many of the legal questions the public interest s¢ 


to demand tl there be an official investigation at an 


the entire martial law 


appropriate un | episode ol 


in Hawaii. Such an investigation would furnish a 


ful basis for needed legislation 
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BOOK REVIEWS 


ind H R 943. New York John 


Sons, lh P $2.75—This book is a com 
iVvs i idministrative expel 
nm various f tt immediate relation 


\s the editors it, experience in regulation 
idily n in the main very nat 
specialized s has been little pooling of 
inderstanding \ s been so painstakingly ac 
1. The present is offered as “a suggestive 
i S rvey ol regu 


rs a broad range ol 


il chapter entitled 
y) \ by George A. Graham 
mtinull L\ . essays as _ Police Ad 
O. W. ' Regulation in Public 
G. W. A State Labor Law Admin 
I H R | Public Utility Regu 
W. E. M R tlation of Railroads” 
LaRo ] Tr} Location and Utiliza 
~~ Authorit I R itorv A \ L.. C. Mar 
h desn t its title is a study 
Natio1 R \dmiunistra n’s Division of 
\Ir. Gi 1 that the comparative me 
d in studying »blems of regulation is an 
in US hni | estions involved 
p ing pu matters, public utility serv 
yr railroad fa tly tend to obscure the 
u p to follow 
ClAll des 8 { | voiume now 
rey ffect ts raw material which 
ld SSISt ! h mpara study but it 
5s to | 5 esis 
ne who is prof nterested in administrative 
blems w find ff immediate interest and 
i¢ n these ] Ir. W yn’s discussion of police 
tains .¢ se wh i} engaged in 
cement not g the use ol a police force, 
the sa n Dr. Anderson’s calm survey 
Mr. Reining’s resume 
tate labor la ration does its best to remove 
eat from a s hich is almost necessarily hot 
Os ) Keining ral the interesting 
labor | oisiation and ad 
tration iwhie i test 1S goIng on 
» the s to wl e democratic state can go in 
tio ft prise of its people. First come 
ques ns l und reanization, adequate 
ing ind 7 ! personnel. Will these sheer ad 
strative diff t n time to be insurmount 
I P ( I 
I Ss B 
Ed ) } Aff 


able? L he pl ymise of the cooperative approach and 
the participation of the affected interests suggest what 
may be at least a partial answer. We might just turn 
back the problems for self-adjustment by industry and 
labor. Democratic government is the people organized 
to serve themselves. Why not push some of these prob 
lems back to their source closer to the ultimate author 
ity of our society—and let the interests concerned mak 
the necessary adjustments with only a minimum of 
supervision from the state?” ‘This attractive possibility 
can be considered, of course, only when “the interests 
ll organized and well matched. Dean 


concerned” are we 


Mosher’s essay on public utility regulation, which is in 


the main purely historical and expository, leads to the 
lear conclusion “that utility regulation through stat 
commissions is afflicted with serious shortcomings. ‘The 


oft-repeated statement, originating particularly with 


those identified with private management, that every 
thing is bound to be all right with the utilities becauss 
they are regulated, must be taken with several grains 
of salt Mr. LaRoe’s very useful summary of Interstat 
Commerce Commission experience serves, among othe 
things, to focus attention upon the fact that administra 
tive bodies sometimes receive condemnation for condi 
tions beyond their control. “The principal handicaps 
to successful [railroad] regulation,” says Mr. LaRov 
“have been a hesitant and conflicting policy on the part 
tl 


i¢ 


of Congress, with obstructive tactics by the courts in 


earlier years; excessive burden of work on the admiu 


istrative agency; divided responsibility for the regula 
tion ol transport ition which was not corrected until th 
[Transportation Act, 1910, gave the commission juris 
diction over both rail and water carriers; and changing 
economic conditions.” Mr. Marshall's study of the Divi 
sion of Review in NRA deals with the management ol 
an agency conducting research as a preliminary to policy 
formulation in regulatory administration; the essay 
while rather particularistic, does illuminate the difficul 
ties which may plague the re lationship of the fact-finding 
unit and the operating units 
| 


One who has read thes pages will perhaps be less 


prone than formerly to be casually scornful of the 
“bureaucracy.” The history of various regulatory en 
deavors reflects mistakes as well as achievements. Non 
theless, the record is not one which warrants contempt 
Mr. Graham has feelingly stated the regulator's plight 
“Sometimes a pl »blem becomes so acute that actio 
must be taken without a clear or we ll-established theory 
to guide it. The restless feet of enterprising generations 
have brought the civilized world to an unknown count 

which stretches before it like some new northwest terr! 
tory. Since few would turn back, steps must br taken 


without maps ind with reliance upon what can be seen 
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ncial difficu 5 I to war circumstances may 
ly to a Liabilities Adjustment Officer for advice and 
stance The Adj Officer is essentially a con 
iation officer whos t is to assist the debtor in 
inging an equitab easonable scheme with his 
ditors 1 ic] “ possible, enable him to pre 
e h bus 5 yup when circumstances 
ITilt 
It a majo) rs assel ) proposed 
ne hich 1s co ita ng called by the 
justment Ofh« redi except those 
» received no n it and those who did not 
nt and can show s unreasonable o1 inequit 
Thus, whi tl bankruptcy laws a 
eme must have tl inction of the court, under the 
ibilities Act tl s on the dissident minority 
ro to tl cout O ! cheme must have 
ipproval of tl \ stment Offi and he has a 
scretion ) quitab ind reasonable 
heme ipproved D wority ol the creditors, but 
cannot refuse ] t where the debtor and all 
a ditors app) rv yposed schem«e The scheme 
registered with t 4 strar of Deeds of Arrange 
nts and a« Pp} de} 1 with tl appropriate court 
then becomes enfo yn application of the Ad 
istment Officer or a tv thereto. The scheme mav 
wide for the com}; tion of debts, the postpone 
ent of payment iment to or charging of 
ny property in fa reditors and the manag« 
ent or disposa stor’s pro] 


Court procedur ltimat ction which 
nduces those con to make voluntary arrang« 
nents without ictua ition to ti court Apph 
ition to the court 1 I made 1 re war circum 
ances render the d inable to pay his accrued 
lebts or to meet iabilities, if he continues 
in business, ut ven relief. If such circum 
’ ict ‘ , +} Tohge } ] ir 
stances exist, no he debtor himselt apply 
o the court but 1 Cc! dit rs who art prevented 


from exercising ry remedies by the Courts 


Emergency Powers Acts o1 lar legislation 
Where a prima case is shown the court may 


' 
enter a protection ot The debtor may make an 


ex parte application for the entry of such an order 
The protection ord mmediately stays all existing 
proceedings against debtor and prevents the com 
mencement of any new proceedings based on an obli 
gation which can b 1 in adjustment proceedings 
under the Liabilitic \ 

In making a prot I der the court may exercise 
discretion; the pro] { the debtor may be trans- 
ferred to a trust ir pa nto court; it may be charged 
in favor of the credit ind a receiver and manager 


} 


who may be tl \ nt Officer—may also be ap 


» yinted 
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Whether or not a protection order is entered, the 
court has the power to make an adjustment order r¢ 
lating to the debtor’s affairs. In fixing the terms of such 
an order, the court must consider the need for securing 
the maintenance of the debtor and his family and for 
excepting from the property to be applied in satisfac 
tion of debts, the debtor’s home, the premises used for 
his business and other property required for the pu 
pose of the business. The court is required to consider 
the prospects of the business and the likelihood of 
ultimate benefit to the creditors as well as to the debtor 
The court then is not concerned, as in bankruptcy, 
solely with the amount of property which can be real 
more with the necessity for preserving a 
means of livelihood which might 


ized, but 
business or other 
otherwise be lost to the debtor. If it has been lost to 
him as a result of the war, he is, where possible, to be 
allowed to retain the means of recovering it 


} 


Ihe order must provide for settlement of proved 


debts but the court has wide discretion as to the extent 


satisfied and the time 


to which such debts must be 
within which such satisfaction must be made, provided 
however that the preferred creditors under the Bank 
Act must be paid in full first. The court may 


also order cancellation of onerous leases and contracts 


ruptcy 


and modify the terms of leases, mortgages, hire pur 
chase agreements and other contracts. This includes 
power to reduce, within limits, the rent of premises 
occupied by the debtor and the rate of interest on 
mortgage debts. Persons adversely affected by anv can 


cellations can claim damages as ordinary creditors 


Where a debtor has complied with an adjustment 
order, he may apply to the court for an order discharg 
ing him from all the liabilities covered by the adjust 
which would bi 


ment proceedings which are thos¢ 


discharged in bankruptcy. In making such an order 
provision may also be made for future liabilities on 


continuing obligations, such as leases 


\ number of factories manufacturing goods fo 
civilian use and representing 260,000 workers and sev 
enty million square feet of floor space have been closed 
under a scheme known as the “Concentration of In 
dustry”, which was designed to balance the needs of 
the war industries, export industries, and those catering 
for home consumption. In June, 1940, the government 
began to issue orders limiting the quantities of goods 
which could be supplied to retailers by manufacturers 
and wholesalers. Since then nucleus firms have been 
selected in nearly seventy branches of industry producing 
civilian supplies, and these handle all the production 
In such industries these nucleus firms work full time and 
are guaranteed adequate labor and raw materials by th 


government, but these firms are required to provid 


some measure of compensation to the firms which a 


put ou: of business under the scheme. 


The arrangements between the operating firms and 


~I 
~I 
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THOMAS GOODE 


the Alabama countryside 


JONES 


On a hilltop in Oakwood Cem 


1901, follow i stion by put on its 
\ ( Lm vas ap vala attire. Honeysuckle and roses tery, Montgomery's oldest burial! 
d by 1] xdore Roosevelt dis- were in full bloom, dogwood and grounds, they reverently laid him at 
judge for Distri field lilies were in profusion, violets rest amid the graves of his kith and 
\laban vat h carpeted meadows and woodland, kin, and near the spot hallowed by 
d th ri oa Poy ate ind the air was permeated with the — the remains of hundreds of unknown 
ining by age ae gag: vor © fragrance of the lush springtide. soldiers of the lost cause. From his 
a aaa lucid ve Pm | all \mid this pageant of beauty came grave there greets the eye a pano 
hie ida aie the Confederate Memorial Day on rama of the farflung countryside 
nt pla “— \ aaa he twenty-sixth, one year short of with the Alabama River pursuing 
st and most resp judges half a century since that other April — its majestic course through the green 
Sia Bile enueutiotie that strone “ay at \ppomattox. The old veteran — valley to the distant Gulf. Though 
stitution and that stout heat of many a battle of war and peace thirty years have elapsed since he 
ch had s d } for so fell into a coma and two days late passed from the scene, he still lives 
begat » \ i d surrendered to the last earthly foe. in the grateful memory of his peopl 
Objection mn Memphis eure nor does it afford a si hes departure from principle 
asis for the broad authorization. as in a few states makes it imperative 
Resolution Reaffirmed the use of forms by realtors con- that the organized Bar uphold and 
( j tained in the Memphis Resolution. defend the true principle for th 
In any event in most instances it is benefit of the public in all states and 
. # e and 2! possible to make proper use of thereby protect the public from the 
‘e , sh - Bind mn earnest money contract forms, or evils of unauthorized practice of law 
npensation for yuoht tl other standard legal forms, without A surrender of principle in this in 
$ to filling in, supplying, or striking out stance will inevitably lead to furthe: 
I} ( s that matter other than mere factual in encroachment. 
é le I ld be fort " 
tk ig 1 ’ oe ne “The regulation of the practice of 
, rned a ringing It has also been argued that the /4w is a governmental function to be 
1€ parti ( sam€ Memphis Resolution constitutes a exercised for the protection of the 
srtnelines >» at desirable compromise in the light of public either by the legislative « 
ee , the practicalities of commerce and partment or, as in Illinois and in 
. ™ a of legislative action and some other states, by the judicial de 
judicial decision in Pennsylvania, partment. A bar association should 
New Jersey, Minnesota, and Ohio, not by agreement with a lay group 
P “ Ia [his apprehension of adverse legis- attempt to usurp this function 
immation of trans. lation overlooks the fact that in some “Ties. Chicees tr Acsciasion 
ction, win I broker states, as in Illinois, the question of |), refore reaffirms the position taken 
iS IMst bou what constitutes the practice of law ‘ ee ne 
mt ; in its resolution of April 19, 1943 
has been held to be a ewe to be ind reasserts its objections to the 
It has been arg 1 it the Me passed upon by the judicial and not a ) : 
: provisions of the Memphis Resolu 
+his Resolution its the the legislative department of th sate: seatibhlileistests’ dim tnem: Tet eocilhiaiaie 
g alton 
altor to supply factual information Government. It should also be noted as sin 
ig a Ag ae co ee, ces te ' of an ‘earnest money contract form 
nN approved icgal | e SED cat nat there nas been No _ dies — and ‘other standard legal forms.’ 
onnection, refer been ide legislative action or judicial decision 
» the decision in G ul. \ in any state, with the exception of “The Chicago Bar Association alse 
V.C. Ta Sons, 1 138 Ohio the Gustafson case above referred to, reaffirms the objection to Paragraph 
State 392. However, tl inguage of since the publication of the Febru (3) of Article III of the Memphis 
Paragraph 2 of Article I of the Mem ary 1, 1940, statement of the Com Resolution raised in Paragraph 7 of 
phis Resolution does not warrant mittee on Unauthorized Practice of the resolution adopted by the Chi 
such ex parte construction. Nor [aw of the American Bar Associa- ©40 Bar Association; and reserves 
ould such construct be binding sion the right to question any interpre 
upon realtors. Furtl the Gus tations of, or amendments to, the 
tafson case does yunce the “It is our position that there Memphis Resolution which may 
true rule of law ap; ible in most should be no compromise with princ- hereafter be made.” 
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HE lectures on the Fundamer ipport and maintenance of a pe! 
T. [axation sponsored by yn the donor is legally obligated t 
Section of Taxation and in con] port 
tion with the Practising Law lh 
tite and local bar wsOCcIAatIoO! Gifts in Consideration ot 
under way in a number of Marriage—Taxability 
centl) \ transfer of property 1n conside! 

\ 12-week lecture cours nn of a promise to marry may 
given by Jesse R. Fillmar f PI nstitute a taxable gift according 
delphia, began in Wilmingto1 » the recent decision in We 
November 8. On November |] 2 T.C. No. 111, October 14, i943 
similar cours¢ began in Cine latl In that case the taxpayer transterr¢ | 
with an attendance of 168) and o1 stock to his intended wife in cor 
November 12 in Pittsburgh h deration of her promise to marry 
an attendance of 238), Professor Er i] to compensate her for loss, b 
win N. Griswold, of Harvard, g reason of remarriage, of ine 
the first lecture in both cities inder trusts created by her forn 

According to pre cent plans husband The Tax Court held that 
.day concentrated courses 071 1 taxable gift was made sin ! 
week lecture courses will be git of marriage, not being subject to 
the following iddit al ci ¢ iluation, could not constitut in 
ing the winter: Shr : Louisi idequate and full consideration in 
ana; Chattanooga, J nnesses ( mey or money's worth; further 
land and Akron, Ohio; Butfalo, N hat the gift may not be reduced by 
York, and Los Angeles. California the value of the wife’s interest in 

; the trusts since the taxpay rE Tel ved 

Local bar associations Wish j 

° no interest in the trusts 
sponsor the lecture yurses sh 
get in touch with Weston Vernon, Veterans’ Insurance Policy Proceeds 
Jr., Chairman of the Section of Tay 
ation. 15 Broad Street. New York Proceeds of life insurance policies 
N.Y.. or Harold P. Seligson, Dire sued by the Veterans’ Administra 
or of the Practising La Insti yn under the National Service Lif 
150 Broadway Ney York N ¥ Insurance Act have been ruiea upon 
he authority of U> 1 St 5 Trust 
Stuart Case Amendment ( Ne } v. Helve 307 
lhe House Ways and Means ¢ U.S. 57, to be includable in the gross 
mittes has agreed in pl . Stat ot 1 dec lent in th Sal 
incorporation ling R anner as proceeds of other lif 
venus Bill of an 21 vt cle rance policies Ruling of Deputy 
to correct the lerieint f c Commissioner Bliss dated October 
preme Court of the United Sta 1943, P-H Federal Tax Servi 
Helvering v. St os Par. 66,317 
This Is In accord rec 
dation of the Sectio . Teen Inclusion of Trust Property in Estate 
approved by the Hous ‘Dd —Remote Reversionary Interests 
at the Chicago meeting, that no Remote reversionary interests of a 
~ the income of tl trust sha Yr in trust property do 
considered incon to the grantor lire inclusion of the corpus of the 
merely because tl mcome mig rust in tl donor's estat rT rding 
used, but in fact is not used » the recent decision in Estat f 
Flickinger, T.C. Me Op. October 
Prepared by Committee on Publicat 16, 1943 (CCH Dec. 13, 551 (M 
Section of Taxation: ¢ rles T. Ak ( 
man, Washington, D. ¢ Gustave § P-H Memo Service Pai $3,455 
ae ear ime ” oe ‘ vest There decedent created a trust dur 
ngton, D. C. Ed by Weston \ J ng his lifetime with income payab 
New York ( vy. ¢ ! Sex : 7 . : : 
Pr pe his wife for life and then to twe 
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employee s base Salal n @€x $§ I 
000 annually for eacl ear con 
encing on or after January 1, 1942 
is 34% for each prior year The 
tirement age was 65. All employees 
iO had « ympleted 7 ir Ss Service 
d who were receiving salaries in ex 
ss of $3,000 wer included Dhes 
ercentages and So S t e1 
ts were found to be 
Ihe Treasury has also approved a 
md plan with benefits equal to 
) of the average amount of the 
mplovee’s annual bas ry in ex 
ess of 93.000 However t is pi ) 
ded that no annu 1 exceed 

plus Aay/ for eact r ot servic 

ympleted after Dec 1 194] 
I hese percent iges, too e found to 
equal to Social Se rit venefits 
Employees who had completed fiv 
ears of service and who were 1 
ng im excess ol 5 M 

icluded in this plan 

Ihe Treasury disapproved lird 
vlan which i ] ted ployee 
1 the me classifi those i 
he second plan Het benefits 
equaled 50% of salary for the year o 
ntry into the pla TI [Treasury 
stated that the benefits r this plan 
ere greater than tho nder Social 
Security, because they were measured 
vy Initial salary [ t regard to 
iter reductions and because the per 
entage was much higher than that 
HE publishers of the law lists and 


legal directories listed below have 


eceived from the Special Committee 


mm Law Lists of the American Ba 
\ssociation, as to tl st of lawyers 
ames in their 1944 editions, a Ce 
tificate of Compliance th the Rules 
ind Standards as to Law Lists 


Commercial Law Lists 


1042_1Q44 
943-19 


\. C. A. List (Octob 14 
edition 
Associated Com I 1] Attorneys 
List 
92 Liberty Street 
New York (¢ 
AMERICAN LAWYERS QUARTERLY} 
The American Lay rs Company 


N. B. C. Building 
Cleveland, Ohio 

ATTORNEYS L1Is1 
U. S. Fidelity & Guaranty Compar 
Redwood & Calvert Street 
Baltimore, Maryland 
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APPROVED LAW LISTS 


granted under Social 


1613, 3614 and 3615. 

The Treasury has also indicated in 
formally that a plan granting every 
one benefits equal to 40% of compen 
Social Security 


Security. (II 


sation less automat 


cally integrates 
It is not essential to proportion 
pension benefits to the number of 


years of service. A flat percentage of 
compensation as a pension is pei 


(Mimeo 


Internal 


if otherwise valid 
graph No. 5539, 


Revenue). 


miussible 


Bureau of 


\cquisition of pension benefits 
under a plan qualified under Section 
165 (a of the Internal Revenue 
Code is wholly exempt from salary 
stabilization requirements 
tion of life 


able to beneficiaries designated by 


Acquisi 
insurance benefits pay 


the employee are exempt up to an 
amount of premium equal to 5% of 
compensation (Internal Revenue 


Bulletin September 11, 1943). 


\ profit sharing trust may not be 


set up automatically to cushion a 


pension trust and carry the burden 
of pension trust contributions at the 
discretion of the employer since this 
renders the profit sharing trust not 


for the exclusive use of employees 


APPROVED LAW LISTS 


B. A. Law List 
The B. A. Law List Company 
Plankinton Building 
\lilwaukee, Wisconsin 


CLEARING House QUARTERLY 


\trornevs National Clearing House 
Fawkes Building 
Minnesota 


Minne ipolis 


Due Covtumsia List 


Che Columbia Directory Company 
20 Broadway 


New York City 


Dir COMMERCIAL BAR 


Ihe Commercial Bar, In 
921 Fifth Avenue 
New York City 


> 


C-R-C AtrorNeEY DrrRecrory 


The C-R-C Law List Company, Inc 
50 Church Street 
New York Cits 


FORWARDERS List oF ATTORNEYS 


Forwarders List Company, In 
‘8 South Dearborn Street 


Chicago, Ilinois 


but for the benefit of the employer 


as well. However, an express pro 


vision is made for the co-existence 
of pension and profit sharing plans, 
if this objectionable feature is not 


pre sent. 


If a plan qualifies under Section 


165(a) and contributions are ce 
ductible under Section 23 (p) of the 
Code, the Wa 


Department has announced that re« 


Internal Revenue 
ognition will be given to such con 
tributions in renegotiation to the 
extent that they may be allocated to 
renegotiable business (Letter to 
Simons and Greeley, September 4, 


1943). 


If contributions are made on a 
level basis and no employee is ré 
(10) 


entry into a plan, the contributions 


tired in less than ten vears after 


will automatically qualify as actu 


arially sound under Section 23 (p). 


Past service credit may be given 
for service in the employ of a pred 
ecessor corporation if the current 
employer succeeded to the predeces 
sor in a tax-free reorganization but 
(Letter of 


Mooney to 


not otherwise Deputy 


Commissioner Simons 


and Greeley). 


Dir GENERAL Bar 

Ihe General Bar, Inc 
16 West 44th Street 
New York City 


INTERNATIONAL LAWYERS Law Lis! 


International Lawyers Company 
R. K. O. Building 
New York City 
THE MERCANTILE ADJUSTER 
The Mercantile Adjuster Publishing 
Company 
10 South La Salle Street 
Chicago, Illinois 
THe NATIONAL List 
Ihe National List, In 
75 West Street 
New York City 
RAND McNALLy LIsT oF 
MENDED ATTORNEYS 
Rand McNally & Company 
536 South Clark Street 
Chicago, Illinois 


BANK RECOM 


THe Unitep Law Lisi 
The United Law List Company, Inc 
280 Broadway 
New York City 








AO) 
im 


WricHt-Hotmes Law List 
Wright-Holmes Corporatior 
925 West 34th Street 
New York ( 

ZONE LAw Lis1 
Zone Law I P ( 

In 


\A\IRE 4 BANK A 
\ Bank A 
8 Br le S 
( yrid NI 
DHE AMERICAN Bar 
The James C. |] ( 
I kes Build 
\fin . M 


The Bar Re ( I 

(3) Pr spe Str 

Sun , ler 
CAMPBELL’'S L1 

Campbell-Broughton, hh 


10 Nassau Street 
New York ( 


CORPORATI L.A IRECI 
Central Guaran ( I ] 
141 West Jackson B 
Chr » Ill ) 

THe La ERS D 
The I sD I 
18 East Fourth §S 
Cincinnati, Ohio 

DHe Lawyers Li 
Law List Pub ! ( 
70 Fifth Aver 
New York ( 

Russe_t Law List 


Russell Law List 

527 Fifth Avenue 

New York City 
SULLIVAN'S Law Directory 

Sullivan's Law Directory 

33 South Market Street 

Chicago, Illinois 
MARTINDALE-HUBBELI 

Martindale-Hubbell, Inc 

1 Prospect Street 

Summit, New Jersey 


Insurance Law Lists 


3EST’'S RECOMMENDED INSURANCI 


TORNEYS 
Alfred M, Best (¢ ompany Inc 
75 Fulton Street 
New York City 


Law Drirecr 


RY 


\T 


APPROVED LAW LISTS 


Hine’s Legal Directory, In 
‘8 South Dearborn Street 


Chicago, Illinois 


[HE INSURANCE BAR 


Interstate Commerce Commission 
Practitioners 


Arr AND PRAC 


IRNEYS 





Service Corporat 


street 


Probate Law List 


RECOMMENDED PROBATE COUNSEI 


Central Guarantee Company It 
141 West 
Cn 


> 


Jac kson Boule 
Illinois 


\ ird 


ivo 
State Legal Directories 


} { liv no tat ° ' 
The following state legal directories 


DD ib] shed bv 


L¢ Dir es Publishing ( ympa 

10 Reisch B din 

Springfield, Ilinois 
Intinois LEGAL Directory 
INDIANA LEGAL DiRECTORY 
Iowa LEGAL DrIREcTORY 
KANSAS LEGAL DIRECTORY 
Missourt LecAL Directory 
Outro LecAt DirReEcToRY 
PENNSYLVANIA LEGAL DIRECTOR 


Texas LEGAL DIRECTORY 


Wisconsin LEGAL DIRECTORY 


Foreign Law Lists 


CANADA LEGAL DIRECTORY 
Canada Bonded Attorney & I 
Directory, Ltd 
57 Bloor Su 
loro 7 o rio, Canad 


MEN'S 
DIRECTORY 


C:ANADIAN CREDIT COMMERCIAI 


LAW AND LEGAI 


Canadian Credit Men's Trust Asso 
ciation, Ltd. 
137 Wellington Street, West 


Toronto, Ontario, Canada 


~ 


ANADIAN Law Lust 


Canadian Law List Publishing Com 
pany 

24 Adelaide Street, East 

Toronto, Ontario, Canada 


— 


HE INTERNATIONAL Law LIsT 


L. Corper-Mordaunt & Company 
104 High Holborn 

London, W.C.1, England. 
Ihe Special Committee on Law 
the Bar 


tion has issued Letters of Intention 


Lists of American Associa 


AMERICAN Bar ASSOCIATION 


Letters of Int i x pire 


December 31, 194 


COLORADO AND NEBRASKA LEGAL Dik 


rORY 
MICHIGAN LEGAL Direc K 
OKLAHOMA LecaL D 
Paciric Coast | IRE 
rHE STATES ( Or; 
AND WASH 
Legal Du ( 
pany 


| 
REGISTRO PROF! \BOGAI 
DE Los ESTA { \MERI 
Inte Amer Dir 
( ymmpal 
225 Wes ‘S 
New York (¢ 
In issuing a I f Intentio 
the Committee does not certify th 
a law list proposed to be issued wi 
actually be issued or that it wi 
comply with the R ind Standar« 
as to Law Lists. The Letter of hl 


tention is issued sol 


resentations made publisher 
as to the manner in which the lis 
will be publish 1, maintained an 
circulated. 

Prior to issuing § h a law list the 
publisher or promoter is 1 quired t 
file with the Committ a statement 
representing the manner in which 1 
proposes to pul isn maintain anda 
circulate said list. If the representa 
tions in such stat nt indicate that 
said list will, when issued, meet the 
requirements of Rules and 
Standards as to Law Lists, the Com 


Letter of Intention 


If the publisher so 


mittee issues a 


to the publisher 
publishes the first complete edition 


of said list on or before Decembe r 


31 of the vear following the issuance 


Inte nt 
its formal Certifi- 


of the Letter of ion, the Com 


mittee then issues 
cate of Compliance. If the publisher 
list on or be- 


fcre the proposed issuance date, 
pro} 


does not publish said 
the 


Committee may either extend the 


time limit within which the publica- 


tion may be publish d or mav revoke 


the Letter of Intention 


OURNAIL 
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I was held by the ¢ cult ¢ 
; 
jf App als for the 


ourt ol 


ircuit that 


destruction of a questionnaire 
a registrant under the Selective 
raining and Service Act and th 


<pression of approval of Hitler and 


sapproval of England, not spoken 


any member of a draft board o1 
vone acting for it while in the dis 
irge of its duties, did not consti 
te hindrance or interference by 
ree ol violence W tl adminis 
ition of the Act 

In a case decided by the District 
ourt, Middle District, Pennsylva 
ia, a registrant under Selective 
rvice was imprisoned in the fed- 
ral penitentiary for failure to re 
wt for physical examination. He 
is paroled to serve in the armed 
yrces, but before his release, the 
rder of pal yle was recalled on in 
mation that he iS Not a proper 
verson for induction. Under the cir- 
imstances the court held that the 
call of the parol was not an arbi- 


rary or Capricious exercis¢ ot power 


ind therefore not a question for the 
ourt on petition for writ of habeas 
pus. 

The Act authorizing the President, 
vhenever he determines it necessary 
n the interest of national defense, 
to prohibit or curtail by proclama 
t10n exportation ot 1 itary equip 
nent or machinery, material or sup 
plies necessary for its anufacture, 


servicing Or Operation is constitu 
tional and delegations of authority 
Board of 


Warfare and again from 


from the President to the 
Economic 
the Board to its Executive Director 
and finally to the Chief of the Export 
Control Branch of the Office of Ex- 
ports are not invalid delegations of 
administrative authority. This was 
decided by the United States District 
Court for the District of Maryland. 

The Erie 
County, New York, has held that the 
United States Sav- 


Surrogate’s Court of 


regulation in the 


ings Bonds, Series E—1942, permit 
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WAR NOTES 


By TAPPAN GREGORY 


of the Chicago Bar 


ting the designation of a beneficiary 
to receive the bond ol its proceeds in 
the event of the death of the owner 


constitutional exercise by the 


IS a 


United States government of the 


power to raise money for the prose 
cution of the war. 
\ defendant, a member of the 
armed forces, on the date set for trial 
on an action against him on a prom 
issory note, 


deposited in the regis 


try of the court sufficient money to 


satisfy the note in the event of a 
judgment for the plaintiff. He moved 
for a continuance, asking the relief 


Relief Act 


and 


eranted under the Civil 


His 


ment 


judg 
The 
Court of Civil Appeals of Texas, at 
Worth, 


remanded it for further proceedings 


motion was denied 


entered for plaintiff. 


Fort reversed the case and 


to determine defendant's ability to 
conduct his defense and cross-action, 
holding that it did not appear from 
the record that he was merely seek 
ing to delay payment of an obliga 
tion on the excuse that he was in the 
military service. 

\ landlord cannot recover double 
rent against a tenant under a stat¢ 


statute contrary to the intent of the 
Emergency Price Control Act and 
OPA regulations thereunder. The 


District Court of New Jersey, Hud 
son County, so holds. 

The owner of several properties, 
acting under necessity to occupy one, 
may select which property he will 
occupy and remove therefrom a ten 
ant by sufferance, so held by the 
Municipal Court of Appeals for the 
District of Columbia. 

Under the war powers granted it 
by the Constitution, the Congress 
has the power to regulate and con- 
trol the supply of food during time 
of war in order to facilitate the pro 
secution of the war, and the provi- 
sions of the “Second War Powers 
Act of 1942” constitutional 
exercise of that power. 

In upholding the constitutionality 


are a 


of the Emergency Price Control Act 
of 1942, the District Court for the 
District of Minnesota says ‘““Not only 
the lives of its citizens may be di 
rected but their complete resources 
as well may be utilized by the gov 
ernment in its effort to survive when 
beset with dangers to its existence.” 

Undue interference with the effort 
of the government to equip its armed 
forces in wartime will not be tole: 
ated, even though the eperations in 
volved cause annoyance to those liv 
through the 


ing nearby escape ol 


hydrochloric acid and chlorine 


gas 
This was the 
holding of the City Ro 
chester, New York, Criminal Branch 


into the atmosphere. 
Court of 


The civil branch of the same court 
has held that where a penalty is pro 
vided in a federal statute with no 
directions as to its enforcement, hav 
ing particular reference to the Fed 
Control Act, 
action will lie for this purpose in a 


eral Emergency Price 
state court even though power in 
that court to act was not expressly 
conferred by Congress. 

The Supreme Court of Montana 
has held that a 
enemy “may not institute any action 


non-resident alien 
in any court within the United States 
after the commencement of a state 
of war with the country of which he 
is a citizen or subject, and that any 
action instituted by such an alien 
prior to the coming about of a stat 
of war is subject to suspension for 
the duration of the war, except pos 
sibly for interlocutory relief to main 


This, however, 


tain the status quo. 
does not preclude the alien enemy 
from making defense to prosecution 
under the Trading with the Enemy 
Act. 

Intent is a necessary 
the offense of willfully failing to re- 
port for induction into the army at 
the time and place fixed in the notice 
for induction. The Circuit Court of 
Appeals for the Second Circuit has 


element in 


so held. 








JUNIOR BAR NOTES 


conditions, which 


ESPITE wat 
have taken out of the active 
ranks of the Junior Bar Conferenc 
over 2000 members, appointments ol 
State Chairmen for the current yea 
are nearly complete. In a few states 
two co-chairme n have been ap 


pointed State chairmen appointed 


to date ar¢ 
\labama 


Birmingham 


IRVINE ( PORTER 


\rizona—Epwin BEAUCHAMI 
Phoenix 

\rkansas—BLAKE Downil 
Little Rock 

California—GuUNTHER R. DETER 

San Francisco and Homer H 

BELL, Los Angeles 

Colorado 


Ir., Denver 


[TRUMAN A. STOCKTON 


Connecticut—GRANT N. NICKER 
SON, New Haven 
Delaware—Co.L.ins ] SEV 
Wilmington 
District of Columbia—Rosrert M 
Gray, Washington 
Florida—Jutius |} 
Tallahassee 
Georgia G 


Atlanta 


PARKER 


ARTHUR HowELL, JR 


Hawaii—THomas M. Wappoups 


Honolulu 
Idaho—CLaupeE V. 


Illinois—Mark O. RopertTs 


Marcus, Boise 
Springfield 

Indiana—WaALTER Myers, JR 
Indianapolis 

lowa- JOHN S. HOWLAND 
Des Moines 

Kansas—FRANK G. THEIS 
Arkansas City 

Kentucky 


Louisville 


Ht DSON Mut NER 


Louisiana—ArTHUR C. WATSON 

Natchitoches 
Maine—JouHn D 
Maryland—K 


Denton 


Leppy, Portland 


THOMAS EVERNGAM 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


Massachusetts—GEOrRGE ( ABER 
NATHY, Boston 
Michigan—Matcoitm L. DENISE, 


Detroit 


Minnesota—GeorceE P. Hoke, 
Minneapolis 

Mississippi 
ITT, Jackson 

WittiaAaM H 
Jr., Kansas City 

Montana 
Missoula 

Nevada 


New Hampshire 


Missouri HorFrsto!1 


Epwarp TI. DussAuLt 


ALAN Bisie, Carson City 

Epwarp D. 
LLAMPRON, Nashua 

New Jersey—EARLE OGpEN BEN 
NETT, Asbury 

New Mexico—Harry L. BicsBet 
Santa Fr 

New York—Tuomas T. HENEeEy, 
New York City and Davin A 
FRASER, Syracus« 

North Dakota 
NAN, Grand Forks 

Ohio—Oscar T. Martin, II, 
Springfield 


THomas L. Dec 


Oklahoma—JouN S. CarLson, 


Tulsa 

Oregon—Rosert A. LEeEpy, 
Portland 

Pennsylvania—JOHN H. STEWAR!1 
Warren 

Puerto Rico—Pui.ip F. HERRICK 
San Juan 

Rhode Island—Dana M. Swan 


Providence 


South Dakota 


Sioux Falls 


Ropert G. May 


lennessee—W. Stuart McC toy 
Me mphis 


lexas—CLypeE THOMAS 
Fort Worth 
Utah—GorpoNnN CHRISTENSEN and 


ZaR Hayes, Salt Lake City 
Vermont—Louts LisMAN 


Burlington 


RICHARD E. STRATTON, 


Virginia—W™M. ROSENBERGER R 
Lynchburg 

Washington 
Seattle 


JOHN N. Rupp 


West Virginia—WaAyYnE A. RICH 
Charleston 
Wisconsin—]JACK N. EISENDRATH 


Milwaukee 


Wyoming—ArcHiz£ McCLIintTock 


Cheyenne 


Many of these state chairmen art 
the chairman or other 


junior bar section of their state bai 


issocialions OFT Ol a prominent local 
bar association in r states. They 
have indicated grea nthusiasm fo 
the current junior bar program and 
have indicated intentions to put this 
program thru in their respective 


states. 

The Executive Committee of the 
3ar Section of the lowa State 
Boyd M 
1S president 


Octobe1 Fhe 


Junior 
Bar Association, of which 
Atlantic 
met in Des Moines on 


Cambridge of 


to formulate the program ol the se 
tion for the year. Pursuant to the sug 
gestion of Hubert D. Henry, secre 
tary of the Junior Bar Conference, 
who attended the meeting as the rep 


resentative of the Conference, the 


om tt yroved t} nT 
COMMILLEE appro l tn appoint 
ment of committees yn Drath 
( yurts Le ral \ss nce to the 
Armed Forces ind VW Re Tee st 
nent I} com sO pproved 
ippointment 1 Publicity 
Committ ind I nued 1 ip 
pP val ot its P v2TamM ) do iwa\y 
1 ) } t f +} > 
With: ine Justice ot the Peace system 


wr to correct the evils in it. Other 
wthcers of the section are: vice presi 
dent Blau Wood Waterloo set 
retary—Kenneth F. Neu, Des Moines. 

The new officers of the Junior Ba 
Section of the Colorado Bai Associa 
tion are: chairman 
Stockton, Jr., Denver; vice chairman 

Donald M. Leshe 
tary—Charles H. Haines, Jr., Denver. 
AMERICAN BAR 


\SSOCIATION JOURNAI 
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THE ANNUAL REPORT OF THE ADMINISTRATIVE 
OFFICE OF THE UNITED STATES COURTS 


HE report of the Administrative 
Office of the United States Courts 


w the fiscal year ending June 30, 


943, was submitted by the Director, 
Henry P. Chandler, to the Judicial 
Conterence of Senior Circuit Judges, 
vhich met in Washington at the end 


f last September 


The Dispatch of Judicial Business 


shows that 


Generally the report 

he federal courts made an excellent 
ecord in the dispatch of business 
luring the last year. The circuit 
ourts of appe als during the yea 


educed the number of cases pending 
cent The median 


ime required for the disposition of 


by about 6 pei 


ases actually heard in these courts 


vas 6.5 months exclusive of the 


ime required for disposing of peti- 


rehearing which 


Vs ot 
averages 


ions fo 
ibout 5/10 of a month 
In the 


st civil cases pending 1 


district courts the number 


ose slightly in 
consequence of the increase in gov 


rnment cases filed. The number of 


private civil cases pending was re- 


duced about 16 per cent. The gov- 


rnment condemnation cases, be- 


cause of the large number of parcels 


of land frequently involved in a 


single case and the time necessarily 


required by the government to se 
cure the evidence of title and values, 
often require a considerable time for 


disposition The courts, recognizing 


that persons who are d spossessed of 


their land should be compensated 


with the least possible delay, are mak 


ing every effort to expedite these 


cases 


Ihe median time required for the 


iy 


disposition of the ord iry tvpes ol 


civil cases in the district courts hav- 
ing only federal jurisdiction was 10.9 
include land 


months. This does not 


condemnation, habeas corpus and 


forfeiture proceedings, which do not 


conform in their time schedule with 
the usual types of cases 

The pending bankruptcy cases 
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were reduced during the year about 
25 per cent and dropped to less than 
10,000. This is the first 
1921 that the number of such cases 
pending has been less than 50,000. 
Marked 
by the district courts ol the Southern 
New York and the Dis- 
until 


time since 


progress has been made 
District of 


trict of Columbia, in which 
recently there had been serious con 
gestion, in disposing of civil cases on 
their trial calendars. The Southern 
District of New York cut down the 
number of these cases nearly half. 
\t the same time the report shows 
that in the Southern District of New 
York, the trial 


calendars represent a decreasing pro- 


civil cases on the 
portion of the civil cases pending. 
Ihis is now only 22 per cent as com- 
pared with around 40 per cent in the 
preceding ycars. 

The reason is that on account of 
the absorption of parties and wit 
nesses in many Cases in war activities 
from which they should not be di- 
verted, and often in the armed 
services, it is becoming more and 
more difficult to bring ordinary civil 
cases to trial. The condition is one 
which can hardly be expected to 
change while the war continues. AIl- 
though the report gives figures on 
this point only for the Southern 
District of New York, it states that 
the condition is believed to apply to 
many districts throughout the coun- 


try. 


The Bankruptcy Administration 


Lhe report states that in cons¢ 
quence of the decline in bankruptcy 
cases filed, the earnings of the refer 
ees in bankruptcy who are compen 
sated entirely by fees paid by the 
parties to the cases, have dropped 
to a point where they are in many 
entirely 


instances inadequate to 


compensate the referees fo~ holding 


The 


states that this condition points to 


themselves available. report 


the necessity of putting the referees 
in bankruptcy on a salary basis and 
thus insuring them a stable if mod- 
crate income, as would be done by a 
bill now pending in the House of 
Representatives, H.R. 1107, which 
with some amendments was ap- 
proved by the Judicial Conference 
of the Senior Circuit Judges. 


The Probation Service 

In recent years the Judicial Con 
ference has been laying stress upon 
the importance of suitable qualifi- 
cations for probation officers as the 
principal factors in effective pro- 
bation. It is gratifying to learn from 
the report that of the 58 probation 
ofhcers appointed by the district 
courts in the last fiscal year, “A large 
proportion fairly satisfied the quali 
fications recommended.” Eighty-one 
per cent had a college education, 
and 79 per cent possessed experience 
in personnel or welfare work re- 
garded as good training for proba 
tion. Twenty-two, including one 
judge of a juvenile court, had been 
engaged in specific probation or cor 
rectional work, eleven had _ been 
social workers, five had been engaged 
in the practice of law, eight had been 
school teachers, principals or admin 
istrators. 

The report calls attention to the 
creditable record of persons on pro 
bation in production and in the wat 
during the last year. An average ol 
16,393 such persons reported total 
earnings of $22,010,219, this exclu- 
sive of compensation not payable in 
money, like the board and lodging 
of farm laborers. Four thousand, 
four hundred fifty-eight probationers 
were known to have entered the 
army or navy. Of this number, fou 
had been decorated for gallantry o1 
exceptionally meritorious — service, 
and as far as known only eighteen, 
or .4 per cent, had been dishonorably 


discharged. 








BAR ASSOCIATION NEWS 


State Bar Association 
of Connecticut 


i 
State 


annual convention of the 
Bar Association of Connec 
ticut held on October 18 
19, 1943, at Hartford. 
wartime travel restrictions, the vari 
Monday, 


Zoard of 


was and 


In spite of 
ous section meetings on 
and the meetings of the 
Delegates and the convention of the 
association on Tuesday, as well as 
the annual dinner Tuesday evening, 
were well attended. 

The 1943 legislative session of the 
State fur 


general assembly of thi 


nished a wide field of active and most 
interesting discussion in al! of the 
sections, and this discussion, to 
gether with that arising from presen 


of OPA 


meth 


tation of various aspects 
regulations and enforcement 
ods, both before the sections and the 


Board of Delegates, were perhaps 


the highlights of the earlier meet 
ings. 

In the annual convention, the War 
Work Committee of 


presented a thorough, detailed, and 


the association 


very gratifying report on the work 
done by members of the Bar through 
out the state in aid of servicemen in 
connection with the wide and effect- 
ive service accomplished by that com- 
mittee. 

Honorable Newell Jennings, Jus 
tice of the Supreme Court of Error's 
of the State of Connecticut, present- 
ed an extremely interesting and pro 
vocative report on the doings of the 
Governor’s Commission to Study 
the Integration of the State Judicial 
System. 

After thirty-five years of service as 
secretary and treasurer of the stat 


association, James E. Wheeler, of 
New Haven, retired from office. The 
affection and esteem of the entire 


association was expressed at the con- 
vention and at the annual dinner. 


The association will feel severely 


the loss of his experience, wisdom 
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and loyalty in these offices which he 
has held for so long and with such 
unusual grace and effectiveness. 
The Honorable Joseph W. Hen- 
President of 


derson, the American 


Bar Association, and the Honorable 
W. Calvin Chesnut, United States 
District Judge for the District of 


Maryland, and ad- 


dressed the annual dinner on Tues- 


were present 


day evening, to climax the conven- 


tion. 
The officers elected for the year 
1943-1944 were Joseph F. Berry, of 


Hartford, president; Charles M. Ly- 
man, of New Haven, vice president; 
James W. Cooper, of New Haven, 


secretary and treasurer. 


A. W. MARSHALL 
President, State Bar of New Mexico 


State Bar of 
New Mexico 


HE nineteenth annual meeting 

of the State Bar of New Mexico 
was held in Santa Fe on October 22 
and 23, 1943. President A. K. 
Montgomery presided and delivered 
an address on the subject “Some 
Responsibilities of the Lawyer in 
Good Government.” 


The address of welcome was de- 
livered by Judge William J. Barke1 





of Santa Fe, to which Judge Numa 
C. Frenger of Las Cruces responded 

Addresses were delivered by Car] 
B. Rix of Milwaukee, Wisconsin on 
the subject ‘Making 
Work”; by M1 
Mabry of the New Me xico Suprem« 


Democracy 


Justice Thomas ] 


Court on “New Mexico’s Constitu 


tion in the Making—Reminiscences 


of 1910”; by J. O. Seth of Santa Fe on 


“The Proposed Federal Rules of 
Criminal Procedure’; by Lt. C. R 
McIntosh, U. S. N., of Santa Fe., on 


“Historical Review of Selective Serv 
ice’; by Robert C. Dow of Wichita 
“The Presen 
Duty to His Country” 
son K. Stiff of Albuquerque on “The 
Development and Function of Pre 


Kansas, on Lawyer's 


and by Law 


trial Conference.” 
At the banquet, Judge John C 


Watson was toastmaster, and Lytton 


R. Taylor of El Paso, Texas, de 
livered the principal address, his 
subject being “International Co 


operation After the War.” 
The 


members of 


were reelected as 
Board ol 
sioners of the State Bar for the period 
Mechem olf 


Crampton of 


following 
the Commis 


of three years: Edwin 
Las Cruces, E. C. 
Raton, and Otto Smith of Clovis. 

Officers for 1943-44 
President, Judge A. W. Marshall of 


Deming; first vice president, Waldo 


the yeat are: 


H. Spiess of Las Vegas; second vice 
president, E. C. Crampton of Raton; 
secretary-treasurer, Herbert Gerhart 
of Santa Fe. 

The 


vealed a total of 259 lawyers practic- 


report of the secretary re- 
ing law in the state (as compared 
to 375 in 1940), and that 106 of our 
lawyers are now in the armed serv 
ices. Seventy-seven members at 
tended the annual meeting, evidenc 
ing a continued healthy interest in 
the organization. 


125 


rhe banquet was 


attended by lawyers and their 


ladies. 
During the sessions, the Judicial 


Council of New Mexico was reor- 
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nized. Those in attendance were: 
Supreme Court Justices Daniel K. 
Sadler, Thomas J. Mabry, 
sickley, Charles R 
fartin A. Threet; District Judges 
illiam J. Barker, Numa C. Fren 
r, J. C. Compton, Charles H. 
Henry G. Coors, A. W. 
Marshall and Luis E. Armijo. Dis 
ict Judge William J. Barker of 
Santa Fe was elected president, and 


Herbert Santa Fe 


Howard 


Brice and 


| ywler, 


Gerhart of was 


ected secretary. 


Missouri Bar Association 


HE sixty-third annual meeting of 
\ssociation was 
October | 


the Missouri Bar 
eld at Kansas City on 
nd 2. 
President Roland F. O’Bryen, ol 
St. Louis, in his annual address, re- 
yorted that the Missouri Bar Associ- 


ition had run second only to the 


California association in the race for 
he Award of Merit of the 
Bar Association presented annually 


American 


o the state bar association doing the 
nost outstanding and constructive 
vork 


O’Bryen also spoke of the outstand 
the Wan 


during the year. President 
ng work being done by 
Work Committee. 


Addresses were delivered by Hon- 


ALLEN L. OLIVER 
President, Missouri Bar Association 
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orable Joseph W. Henderson, Presi- 
dent, American’ Bar 
Colonel Julien C. Hyer, Chief Judge 
General, Eighth Service 
Forrest C. 
Donnell, Governor of Missouri; Hon- 
orable Harry E. Meek, Little Rock, 
Arkansas; Honorable George Mau- 
rice Morris, Past President, American 
Bat and Honorable 
Jerome Walsh, Deputy Hearing Ad- 
ministrator for OPA. 

Allen L. Oliver, of Cape Girar- 
deau, was elected president for the 
ensuing year. James A. Potter, Jef- 
ferson City, and Julius H. Drucker, 
St. Louis, were reelected secretary 
and treasurer respectively. 


Association; 


Advocate 


Command; Honorable 


Association; 


Oklahoma Bar 
Association 


gare leaders in their respective 
spheres headlined the 1943 an- 
nual meeting of the Oklahoma Bar 
Association at Oklahoma City Oc- 
tober 28-30. 

Honorable John J. Parker, senior 
United States Circuit Judge from 
the Fourth Circuit, addressed the 
annual banquet on “Improving the 
Administration of Justice.” The 
several hundred judges and lawyers 
present pronounced Judge Parker's 
address the most powerful and in- 
spiring speech ever given in Okla- 
homa pointing the way toward the 
practical administration of justice in 
accordance with constitutional con- 
cepts, and the American theories of 
government. 

Honorable James P. Alexander, 
Chief Justice of the Supreme Court 
of Texas, delivered to the assembly 
a most practical and thoughtful ad- 
dress upon “Improving Our Judicial 
System.” The fact that the officers 
of the Oklahoma Bar Association 
promptly took steps to carry into im- 
mediate effect all presently possible 
remedies proposed by Judge Parker 
and Justice Alexander is convincing 
evidence of the effective work of the 
American Bar Association's Special 
Committee on Improving the Ad- 
ministration of Justice—of which 
Judge Parker is chairman and Jus- 
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A. W. TRICE 
President, Okichoma Bar Association 


tice Alexander is a most active 
member. 

A session of the assembly was de 
voted to the war problems of law- 
yers; those in military, as well as in 
civil life. Miss Daphne Robert, pre 
sident of the National Association of 
Women Lawyers, under the camou- 
flaged subject of “The Last Clear 
Chance,” did not content herself 
with generalities in discussing post 
war aid to our lawyers returning 
from military life, but in a charming 
and effective manner outlined many 
most practical ways by which the 
lawyers enjoying the ease and secur 
ity of civil life may help to locate 
and reestablish our soldier-lawyers 
in their chosen field of professional 
life. 

Colonel Julien C. Hyer, Judge 
Advocate of the Eight Service Com- 
mand, at the same assembly, deliv- 
ered a spirited appeal for aid from 
the lawyers at home to the various 
post judge advocates and the legal 
assistance officers. 

At the conclusion, Ray S. Fellows 
and Captain A. G. C. Bierer, Jr., the 
outgoing president and vice presi- 
dent, respectively, of the Oklahoma 
Bar Association, were succeeded by 
Albert W. Trice of Ada, as president, 
and by F. B. H. Spellman of Alva, as 
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Mi 
and Mr. Spellman has been, a dele 


vice president. Trice is now, 
gate from Oklahoma to the Ameri 


can Bar Association. 


Oregon State Bar 


HE 
the launching of a Liberty ship 
Federal 
Bean, a 


convention was marked by 
named in honor of the late 
District Judge Robert S. 
ceremony in which members of the 
Bar participated and at which Mrs. 
William O. Douglas, wife of Justice 
Douglas of the United States 
Supreme Court, was the sponsoi 
Federal Judge James Alger Fee was 
the principal speaker and paid high 
tribute to the work of Judge Bean 

Principal talks were made by 
Colonel A. E. Clark of Portland on 


“Federal Bureaucracy and the Disap 


pearing State’; Dean Victor P 
Morris of the schoo] of business ad 
ministration of the University of 


Oregon on “Political and Economic 


Problems of the Northwest”; Rep 


resentative Harris Ellsworth on 
“Resources of the Northwest and 
Post-War Development”; Justice 
William O. Douglas on the task 


before lawyers to preserve liberty fo1 
all, and ex-Governor Ralph L. Carr 
of Colorado on the danger to basic 
rights brought about by the growth 
of boards, bureaus and commissions, 
said “invading and 


which he areé 


violating individual rights.’ 
James T. Donald of Baker was the 
toastmaster at the annual banquet at 


which Governor Carr and _ Justice 
Douglas spoke, while Robert F. 
Maguire was toastmaster at th 
luncheon at which the Bar honored 


the judges of the state supreme court 
and those of the federal bench here 
Frank Branch Riley was toastmaste 
at the luncheon at which Represent 
ative Ellsworth was the speaker 
Governor Carr pointed out that 


when he left office to return to law 


JOHN F. KILKENNY 
President, Oregon State Bar 


found “I 
practice not law but regulations hav 


practice, he must now 
ing the force of law. The lives and 
fortunes of my clients are controlled, 
or wiped out, by regulations in fine 
print. 

“Boards, bureaus and commissions 
and violating in 


are invading 


dividual rights, much of it in the 
name of war, it is true, but if we fail 
to protest now—and protest violently 
—they may never be uprooted.” 
Justice Douglas declared that the 
spirit of liberty for the individual 
must be kept alive, that the future 
must be built on the traditions olf 
government which have come down 
through the years and that if this 
is done there will be no danger of the 
spirit “which we intend to destroy in 
this war” ever taking root here. 
The meeting concluded with the 
introduction of the newly-elected 
president, John F. Kilkenny of Pen 
dleton, and _ the president, 


Charles R. Spackman of Portland. 


vice 








George B. Walter, Associate 





HERBERT J. 


Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 
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Washington State 


Bar Association 
HE Bar As 
sociation held its annual meeting 
Aber- 


chai manship of 


Washington State 


on September 16 and 17 at 
deen, under the 
Scott Z. Henderson, of 


uring president. The 


l'acoma, 1 
meeting was 
held simultaneously with that of the 
Superior Court Judges’ Association 
Honorable Charles W. Hall of Van 
couver, president. 

The 
the ensuing year, Mark M. Moulton 


bar association elected, for 


of Kennewick as president, and Ford 
Q. Elvidge of Seattle as 
treasurer. 


secretary 


Phila 
delphia, President of the American 


Joseph W. Henderson of 


Bar Association, and Honorable R 


L. Maitland, the Attorney General 
of thes Dominion of Canada and 
President of the Canadian and the 


3ritish Columbia Bar Associations 
were guests of honor at the meeting 
Mr. Henderson addressed the associ 
ation, calling attention to the work 
and accomplishments of the Ameri 
can Bar Association and urging the 
Bar to concern itself actively in the 
improvement of administrative law 
and procedure 

Hall ad 


Honorable Charles W 


MARK M. MOULTON 


President, Washington State Bar 


Association 
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essed the bar meeting upon the 


iestion of improving the judicial 
State of Washington 


He pointed out that the state must 


stem of the 


prepared for a rapid growth in 


ypulation and _—_ industrialization 
nd that this growth necessitates an 
nprovement in the judicial system 
» make it more mobile and flexible 


He advocated that the whole court 


stem be reorganized under one 
head with a corps of judges which 
yuuld be readily shifted to meet the 
lemands of litigation in various lo 
ilities. 
Scott Z. 


1€ association, addressed it on 


Henderson, president of 
the 
ital question of the improvement of 
idministrative law 
Mark H. Wight, stat 


an, prese nted the report of the Com 


and procedure. 
law librari- 


nissioners on Revision of the Code, 
ind Solon D. Williams 
court reporter, spoke on the sub 
ject of the Washington reports and 


supre me 


the work and 


re porter. 


problems of the 


Mr. Wight’s 
adopted a 


In connection with 
the 


resolution favoring the creation of a 


report, association 


permanent legislative reference and 
bill-drafting agency to maintain the 
conformity 


state’s statutory law in 


with the plan of the projected re 
vised code. 

Dean Judson F. Falknor, of the 
University of Washington School of 
the Model Code of 


the Ameri 


Law, discussed 
Evidence formulated by 


can Law Institute. He suggested that 


the model code be studied by the 
bar through round-table discussions 
and seminars rather than by means 


of formal lectures; and the associa 
tion adopted a resolution directing 
the appointment of a bar commit- 
tee, and favoring the appointment of 
a judges’ committee, to counsel and 
advise with Dean Falknor 


of the model code. 


for study 


The subject of legal assistance to 
service men was discussed by Georgy 
Kahin of Seattle, who was followed 
by Lieutenant Commander Warren 
L. Dewar, legal officer for the Thi 
teenth Naval District, and Lieuten 
ant Colonel Thomas Green, Jr., J. 
A. G. D., of Fort Lewis 
1943 
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HOMER A. HOLT 
President, West Virginia Bar Association 


West Virginia 


Bar Association 
HE West Virginia Bar Associa- 
) pea held a one day convention 
in Charleston on October 9. 

Senator Ralph O. 


Maine, one of the five senators who 


Brewster of 
recently toured the battletronts, was 
the luncheon speaker. Retiring Pres- 
ident James M. Guither’s address on 

Che Bar was devoted 


in part to a service honoring the 340 


in Wartime” 


West Virginia lawyers now on active 
duty. These 340 
about 23 per cent of the Bar. 

Biddle, the 
United 


men represent 


Honorable Francis 
Attorney General of the 
States, spoke after the evening ban- 
quet on the work of the Department 
of Justice in wartime. 

The following officers were elec- 
ted: President, Homer A. Holt, 
Charleston; vice presidents: Alvah E. 
Bryant, Wheeling; H. G. Muntzing, 
Moorefield; Charles E. Mahan, Fa- 
yetteville; Judge Charles W. Fergu- 
son, Wayne; Albert S. Kemper, Blue- 
field, and L. L. Beckley. 
Che members of the Executive Coun- 
cil are Robert B. McDougle, Parkers- 
burg, chairman; Joseph R. Curl, 
Wheeling; Judge D. H. Rodgers, 
Martinsburg; S. S. McNeer, Hunting- 
and Charles C. Wise, Jr., 


Charleston. 


Scherer, 


ton, 
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. . - For Your Information 


The Salvation Army is a relli- 
gious and charitable corpora- 
tion giving aid, material and 
spiritual, to men, women and 
children, irrespective of race, 
color or creed. 


It will gladly supply detailed 
facts to attorneys for clients who 
wish to 


I. make bequests to The Sal- 


vation Army or 


2. secure Annuity Agreements 
which pay up to 7%. Fully 
protected, with certain tax ex- 
emptions. Issued under authori- 
ty of certificate from the New 
York State Insurance 
Department. 
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